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(Hntteb States Court of Appeals 

District of Columbia 


No. 9859 


Washington Annapolis Hotel Company, a foreign 

CORPORATION, 

Appellant, 

vs. 

Clarence J. Hill, 

Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by the Washington Annapolis Hotel 
Co., a foreign corporation, defendant below, from the judg¬ 
ment of the District Court of the United States for the 
District of Columbia. The District Court had jurisdiction 
under Title 11, Sec. 11-306, D. C. Code, 1940 Ed. This 
Court has jurisdiction under Title 17, Sec. 17-101, D. C. 
Code, 1940 Ed. The pleading showing the existence of 
said jurisdiction is the appellee’s complaint (App. 2). In 
order to avoid confusion we ask the Court to permit us to 
continue the designation below of the parties herein, i.e. the 
appellant as defendant and the appellee as plaintiff. 
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STATEMENT OF THE CASE 

The plaintiff brought his action to recover damages for 
personal injuries allegedly sustained by him as a result of 
alleged negligence and breach of implied warranty on the 
part of the defendant and its agents. On Saturday morn¬ 
ing, February 2,1946, the plaintiff and his wife registered 
at the Annapolis Hotel, Washington, D. C., which the de¬ 
fendant then owned and operated and now owns and oper¬ 
ates as a public inn. They were assigned to Room 1023, 
which is located on the tenth floor of the Annapolis Hotel 
(App. 9). 

The following morning, February 3, 1946, the plaintiff 
picked up a chair, which was a part of the customary fur¬ 
niture of Room 1023, brought it to a table in the room, and 
sat down on it. The chair then allegedly crumpled under 
the weight of the plaintiff, causing him to be thrown to the 
floor (App. 9,10). As a result of the alleged accident, the 
plaintiff claims that he sustained serious and permanent 
injuries, that he suffered loss of earnings, and that he in¬ 
curred and will incur medical and hospital expenses (App. 
3). The plaintiff evaluated his alleged damages at thirty- 
five thousand dollars ($35,000.00). In its answer (App. 4) 
the defendant denied any negligence or breach of implied 
warranty on its part or on the part of its agents. 

The case duly came on for trial before a jury. In his 
case the plaintiff did not introduce any evidence establish¬ 
ing the alleged negligence of the defendant. Therefore, at 
the close of the plaintiff’s case, the defendant moved the 
Court for a directed verdict (App. 37), contending that 
the principle of res ipsa loquitur did not apply to the in¬ 
stant situation. The trial court reserved its decision (App. 
39). The defendant then introduced evidence which rebut¬ 
ted any inference of negligence (App. 39-50). At the con¬ 
clusion of all the testimony the defendant renewed its mo¬ 
tion for a directed verdict (App. 52). The Court then de- 
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nied the defendant’s motion (App. 52), on the ground that 
the doctrine of res ipsa loquitur was applicable to the in¬ 
stant situation (App. 55). 

The plaintiff offered in evidence an alleged bill of one 
Dr. Crehan for medical services (App. 27, 28). The de¬ 
fendant objected to the admission of the said bill into evi¬ 
dence on the ground that the plaintiff had not introduced 
any evidence to support the same. The Court, however, 
admitted the said bill into evidence (App. 60,61). 

In its charge to the jury, the Court stated that, if the de¬ 
fendant were liable to the plaintiff, it would be liable for 
the loss of earnings sustained by the plaintiff, even though 
those earnings were actually paid to the plaintiff by his 
employer. The defendant objected to the said instruction 
on the ground that it was improper. The Court, however, 
overruled the defendant’s objection. (App. 86,88). 

The jury returned a general verdict for the plaintiff and 
against the defendant in the sum of ten thousand dollars 
($10,000.00) (App. 6). The defendant, thereupon, moved 
for judgment non obstcmte veredicto or for a new trial 
(App. 6, 7). The Court, however, denied the defendant’s 
motion (App. 8). 

STATEMENT OF POINTS 

The Court below erred in: 

1. Denying the motion of the defendant for a directed 
verdict 

2. Admitting the bill of Dr. Crehan into evidence 

3. Instructing the jury with respect to the plaintiff’s 
right to recover for loss of earnings 








4 


SUMMARY OF ARGUMENT 

1. The Court denied the motion of the defendant for a 
directed verdict, at the conclusion of all the testimony, on 
the ground that the doctrine of res ipsa loquitur applied. 
The said principle of law, on the contrary, was not applic¬ 
able, because the facts and circumstances of the plaintiff’s 
alleged accident did not warrant an inference of negligence 
on the part of the defendant or its agents. The chair, whose 
collapse was alleged to be the instrumental cause of the 
plaintiff’s injuries, was not in the control of the defendant 
at the time of the accident; the plaintiff failed to establish 
by a fair preponderance of the evidence that the plaintiff’s 
control of the chair was not the cause of the accident; the 
plaintiff had a full and adequate opportunity to get at the 
facts of the accident; the plaintiff voluntarily assumed to 
prove specific acts of negligence; and the defendant fully 
rebutted any inference of negligence on its part or on the 
part of its agents. The Court, therefore, as a matter of 
law, should have directed a verdict for the defendant in 
the complete absence of any proof by the plaintiff of any . 
negligence on the part of the defendant or its agents. 

2. The plaintiff failed to introduce any evidence estab¬ 
lishing the necessity or the reasonableness of the bill of Dr. 
Crehan for medical services allegedly furnished to the 
plaintiff. The Court, therefore, as a matter of law, should 
have refused to admit the said bill into evidence for con¬ 
sideration by the jury in assessing damages. 

3. The instruction of the Court with respect to the right 
of the plaintiff to recover for loss of earnings was erron¬ 
eous as a matter of law. 


5 


ARGUMENT 

I 

The Trial Court Erred in Not Granting the Defendant’s 
Motion for a Directed Verdict 

At the close of the plaintiff’s case the defendant moved 
the Court for a directed verdict on the ground that the 
plaintiff had failed to show any negligence at all on the 
part of the defendant, and that the doctrine of res ipsa lo¬ 
quitur did not apply. The Court agreed that no evidence 
of negligence had been proven by the plaintiff (App. 37); 
bnt chose to defer its decision on the question of the ap¬ 
plicability of the doctrine of res ipsa loquitur until the con¬ 
clusion of all the testimony. At that time, despite misgiv¬ 
ings as to the correctness of its decision (App. 51, 52, 54, 
55), the Court denied the defendant’s motion on the ground 
that the doctrine of res ipsa loquitur applied. In so doing 
the Court contravened the law of res ipsa loquitur, as it has 
been established, interpreted, and applied by this and otter 
courts. 

The United States Supreme Court in Sweeney v. Eruing, 
228 U. S. 233, stated the law of res ipsa loquitur to be: 

In our opinion, res ipsa loquitur means that the facts 
of the occurrence warrant the inference of negligence, 
not that they compel such an inference; that they fur¬ 
nish circumstantial evidence of negligence where di¬ 
rect evidence of it may be lacking, but it is evidence to 
be weighed, not necessarily to be accepted as sufficient; 
that they call for explanation or rebuttal, not neces¬ 
sarily that they require it; that they make a case to be 
decided by the jury, not that they forestall the verdict. 
Res ipsa loquitur where it applies does not convert the 
defendant’s general issue into an affirmative defense. 
When all the evidence is in, the question for the jury 
is, whether the preponderance is with the plaintiff, 
(p. 240). 
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The Supreme Court in Jesionowski v. Boston & M. R. R., 
329 U. S. 452, reaffirmed the Sweeney case, describing it as 
‘‘decision which cut through the mass of verbiage built up 
around the doctrine of res ipsa loquitur” (p. 454). 

If the defendant herein had been negligent, its negli¬ 
gence would have pertained to the purchase and/or to the 
maintenance and inspection of the chair, whose collapse 
allegedly caused the plaintiff’s injuries. The defendant 
would have had to fail to exercise the ordinary care re¬ 
quired of an hotel-keeper in purchasing and/or in inspect¬ 
ing and repairing the chair. Not being an insurer of the 
safety of its guests, the defendant was held to only a stand¬ 
ard of ordinary and reasonable care. It owed no duty to 
the plaintiff or to any guest to protect them from latent or 
hidden defects in the chair. 

Do the facts of the plaintiff’s accident warrant an infer¬ 
ence of negligence on the part of the defendant as to the 
purchase, or the inspection, or the maintenance of the 
chair? The answer depends on whether, in view of the 
known facts, it was more probable that the defendant was 
negligent than the plaintiff or some third person, and 
whether such negligence rather than the negligence of the 
plaintiff or some third person caused the accident. E. R. 
Thayer in “Liability Without Fault”, 29 Harv. Law Rev . 
801, which article this Court quoted, in part, in Washington 
Loan and Trust Co. v. Hickey, 78 U. S. App. D. C. 59, 
wrote: 

The phrase (res ipsa loquitur) is nothing but a pic¬ 
turesque way of describing a balance of probability 
on a question of fact on which little evidence either 
way has been presented. We speak as if it were the 
mere fact that an accident has occurred. But it is 
never limited to that Some evidence (more or less, 
as the case may be) of surrounding circumstances is 
always added; and a great body of additional evi¬ 
dence, which never needed to be introduced, the tri¬ 
bunal has with it in the shape of its common knowl- 
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- edge. As soon as the plaintiff rests and his case is 
closed, the question must arise whether he is entitled 
to go to the jury—in other words, whether a reason¬ 
able tribunal would be justified in saying that he has 
proved his case, that is, has made the facts which en¬ 
title him to recover definitely more probable than all 
other stales of facts. If his evidence, taken at its 
best, justifies this view, then and only then, it speaks 
of liability. It is manifestly all a matter of reason¬ 
able probabilities according to the common knowledge 
of mankind. The idleness of any talk of “certainty” 
has long since been exposed, and legal certainty is a 
mere phrase. In passing on such a question the op¬ 
portunities of the parties to get at the facts must ob¬ 
viously be considered, for the conduct of a plaintiff in 
stopping short with a meager case will have a very 
different aspect, according as he has or has not the 
means of proving more. (p. 807—emphasis supplied) 

The following are the known facts of the plaintiff’s j 
accident, which would tend to warrant an inference of 
negligence on the part of the defendant. The plaintiff 
rented Boom 1023 on the tenth floor of the Annapolis 
Hotel, which was and is owned and operated by the defend¬ 
ant The movable furniture of the said room included a 
straight-back, armless, table chair of average height, 
width, and depth. This chair had been in the possession ; 
and control of the defendant for seven years. It was the I 
duty of the defendant, as a public inn-keeper, to maintain 
the said chair in a safe condition. The plaintiff carried 
the chair across the room, sat down, and then fell to the ! 
floor, when the chair allegedly collapsed under his weight. 

On the other hand, these are the known facts of the 
plaintiff’s accidents, which clearly made it as probable or 
more probable that the plaintiff’s injuries were caused by 
the action or negligence of the plaintiff himself or of some 
third person, and not by any negligence on the part of 
the defendant. The said chair was completely movable 
and readily handled; it was one of a lot of forty chairs, 
none of which had required repair or, except for the par- 
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ticular chair, had collapsed daring the seven years since 
their purchase (App. 45-50); and it had been purchased 
from a reliable furniture maker and was sturdily con¬ 
structed of fine wood. The chair was in the complete phys¬ 
ical possession and causative control of the plaintiff at the 
time of the accident and had been for the twenty-four 
hours prior thereto. It was also during that period in the 
complete physical control of the plaintiff’s wife, who 
shared Room 1023 with him. Moreover, it is common 
knowledge that a chair, especially one as movable and as 
usable as the chair herein, unlike plumbing equipment or 
fixed furnishings, e. g. drapery racks or wall brackets, is 
ordinarily and completely subject to the control and abuse 
of the person in whose immediate possession it is. This 
person may by his own action or negligence cause the chair 
to become the proximate cause of injury to himself or to a 
third person. If he tilts backwards or forward in the chair 
on one or two legs, or stands on the chair to reach some 
object overhead, or piles heavy objects upon the chair, he 
may weaken or break the chair to the extent that its col¬ 
lapse becomes probable. The common experience of man¬ 
kind attests that such are acts which people readily and fre¬ 
quently do with a chair, especially with a chair of the 
size and type herein. A reasonable tribunal would cer¬ 
tainly be as justified in saying that these facts warranted 
an inference of negligence on the part of the plaintiff or 
some third person, as in holding that the other facts of 
the plaintiff’s accident warranted an inference of negli¬ 
gence on the part of the defendant 

The principal fact of the plaintiff’s accident which 
made any inference of negligence on the part of the de¬ 
fendant unwarranted was the “control” of the chair at 
the time of the accident In Washington Loom & Trust Co. 
v. Hickey , supra, this Court said: * 

The principle in question (res ipsa loquitur) is simply 

that when the cause is (1) known, (2) in the defend- 
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ant’s control, and (3) unlikely to do harm unless the 
person in control is negligent, the defendant’s negli¬ 
gence may be inferred without additional evidence. 
There is nothing arbitrary or technical about the prin¬ 
ciple except its name. . . . The “control” required is 
simply such control or right of control as actually 
makes it probable that the defendant was negligent in 
exercising or failing to exercise it.... (p. 61) 

It would seem that this Court’s definition of “control” 
in the Hickey case excludes the application of the principle 
of res ipsa loquitur to any situation where the actual and 
causative control of the instrumental cause was not in the 
defendant at the time of the accident, but was so substan¬ 
tially and effectively shared by the defendant with another 
party that it is as probable that the control of the latter 
was the cause of the accident as it is that the control of the 
defendant was. Such is true of the plaintiff’s case. The 
defendant had a continuing control of the chair herein, in 
that it owned and maintained the chair. However, mere 
ownership and duty of maintenance in themselves, even 
though such are in a person engaged in a commercial 
enterprise, do not constitute “control” within the purview 
of the principle of res ipsa loquitur. Cf . F. W. Woolworth 
Co. v. Williams, 59 App. D. C. 347. When the chair col¬ 
lapsed, it was not and had not been for a period of twenty- 
four hours in the physical possession or active control of 
the defendant or its agents. If, immediately upon the 
plaintiff’s first entry into Boom 1023 or within a reason¬ 
able time thereafter, he had sat down upon the said chair 
and it collapsed, one might reasonably contend that the 
chair was in the “control” of the defendant at the time 
of the accident. However, the chair did not collapse until 
twenty-four hours after the plaintiff had taken occupancy 
of Boom 1023 and physical possession of the chair. Dur¬ 
ing that entire period and at the immediate time of the 
accident, the plaintiff rather than the defendant had the 
actual and causative control of the chair 
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It may be contended that our interpretation of this 
Court’s definition of “control” in the Hickey case, supra, 
conflicts with the decision of the United States Supreme 
Court in the Jesionowski case, supra, and in Johnson v. 
U. S., 68 S. Ct 391. In the Jesionowski case the Supreme 
Court considered the ruling of the Circuit Court of Ap¬ 
peals that res ipsa loquitur cannot be applied where the 
defendant did not have exclusive control of all probable 
causative factors, even though the non-exlusively con¬ 
trolled factors are clearly shown to have had no causal 
connection with the accident. The Supreme Court de¬ 
clared: 

We cannot agree. Ees ipsa loquitur thus applied 
would bar juries from drawing an inference of negli¬ 
gence on account of unusual accidents in all operations 
where the injured person had himself participated in 
the operations, even though it was proved that his 
operation of the things under his control did not cause 
the accident. This viewpoint unduly restricts the 
power of juries to decide questions of fact, and in this 
case the jury’s right to draw inferences from evidence 
and the sufficiency of that evidence to support a ver¬ 
dict are Federal questions. A conceptuaHstic inter¬ 
pretation of res ipsa loquitur has never been used by 
this court to reduce the jury’s power to draw infer¬ 
ences from facts. Such an interpretation unduly nar¬ 
rows the doctrine as this Court has applied it . . . 
Thus, the question here is not whether the application 
of the rule relied on fits squarely into some judicial 
definition, rigidly construed, but whether the circum¬ 
stances were such as to justify a finding that this de¬ 
railment was a result of the defendant’s negligence, 
(p. 404) 

In the Johnson case, supra, the petitioner was injured 
when a block which it was the duty of a co-worker to hold, 
fell upon him. The Circuit Court reversed the judgment 
of the lower court in favor of the petitioner on the issue of 
negligence, feeling that the petitioner might have pulled 
the block out of the co-worker’s hand and that, hence, res 
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ipsa loquitur was inapplicable. The Supreme Court re¬ 
versed the Circuit Court, but, in so doing, it emphasized 
that a showing had been made that the petitioner was 
without fault, that the petitioner had not been pulling on 
the rope when the accident happened, and that on the rec¬ 
ord he was not responsible. 

The JesionowsJci and Johnson cases do not conflict with 
our interpretation of this Court’s definition of “control’’ 
in the Hickey case. They have set aside the long-standing 
rule of law that for res ipsa loquitur to apply the instru¬ 
mental cause must be wholly in the control of the defend¬ 
ant at the time of the accident Cf. Blanton v. Great Atlan¬ 
tic & Pacific Tea Co., 61 F. (2) 427; U. 8. v. Porter Bros. 
& Biffle, 95 F. (2d) 694; and Hook v. National Brick Co., 
150 F. (2) 184. In its place they have established the prin¬ 
ciple that, before res ipsa loquitur can apply, where the in¬ 
jured person had himself shared in the control of the in¬ 
strumental cause, he must prove that his control did not 
cause the accident He is not required to prove that the 
defendant’s control was the cause of the accident; but he 
must make a showing that he himself was not responsible. 
If the former rule were still the law, it would be beyond 
dispute that the doctrine of res ipsa loquitur was inappli¬ 
cable to the plaintiff’s case. This because the instrumental 
cause of the plaintiff’s accident, i. e. the chair, was not in 
the 4 ‘exclusive” control of the defendant at the time of the 
accident, but was then, and had been for a period of 
twenty-four hours prior thereto, in the complete physical 
possession and causative control of the plaintiff. Under 
the Jesionowski and the Johnson cases, supra, the plain¬ 
tiff was required to show that his control and operation 
of the chair at the time of the accident and during the 
twenty-four hours prior thereto was not the cause of his 
injuries. This Court established a related rule in respect 
to causes other than the negligence of the tortfeasor in 
Brown v. Capital Tramit Co., 75 U. S. App. D. C. 337. 
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Where the res ipsa loquitur doctrine is applicable, it 
means no more than that the party claiming damage 
has produced proof of a fact, or a series of related 
facts, which warrant the inference of negligence, not 
that they compel the inference. . . . Where ... it is 
a matter of surmise that the damage was due to a 
cause for which the defendant is liable, the doctrine is 
inapplicable. If causes other than the negligence of 
the defendant might have produced the accident, the 
plaintiff is bound to exclude the operation of such 
causes by a fair preponderance of the evidence, (p. 
38) 

There were factors in this case, within the control of the 
plaintiff, other than possible negligence on the part of the 
defendant, which might have caused the accident Being in 
the complete physical possession and causative control of 
persons other than the defendant at the time of the acci¬ 
dent and for a period of twenty-four hours prior thereto, 
the chair may have been weakened or broken by some 
act or negligence of the plaintiff or of his wife. Under 
the Jesionowski, the Johnson, and the Brown cases, svpra, 
the plaintiff was bound to exclude the operation of such 
factors by a fair preponderance of the evidence. It was 
incumbent upon the plaintiff to show on the record that 
neither he nor his wife were responsible for the accident. 
This he failed to do. 

The plaintiff testified that neither he nor his wife had 
sat on the chair prior to the accident, and that neither 
he nor his wife had any visitoDs to their room prior 
thereto (App. 10, 12). However, there is no evidence in 
the record that neither the plaintiff nor his wife stood 
on the chair to reach an object overhead, nor piled heavy 
objects upon the said chair, nor in any way used the chair 
so as to weaken or to break it. There is no evidence in 
the record that the plaintiff in moving the chair to the table 
did not drag it, nor drop it, nor in some manner cause the 
chair to be weakened or broken. Any one of these factors 
may have caused the collapse of the chair. It cannot be 
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claimed that the possibility of such factors being the cause 
of the plaintiff’s injuries was so remote as to relieve the 
plaintiff of his obligation to exclude them by a fair pre¬ 
ponderance of the evidence. The common knowledge of 
mankind attests that the collapse of portable chairs is ordi¬ 
narily caused by some act or negligence of the person in 
immediate possession and control rather than by some 
structural defect. 

It is evident, therefore, from the record in this case that 
the plaintiff, at the time the defendant moved for a di¬ 
rected verdict, had not excluded by a fair preponderance 
of the evidence the operation of all probable factors other 
than the control of the defendant as the cause of the acci¬ 
dent. He had not showed that his sharing in the control 
of the chair was not the probable cause of the accident. 
Under the Brown, the Jesionowski, and the Johnson cases, 
supra, the trial Court ought to have ruled, as a matter of 
law, that the doctrine of res ipsa loquitur was inapplicable, 
and to have directed a verdict for the defendant 

The nature of the plaintiff’s case made the doctrine of 
res ipsa loquitur inapplicable. One of the reasons under¬ 
lying the said doctrine is that, because of the circumstances 
of the accident, the injured party does not have a suf¬ 
ficient opportunity for getting at the facts, which are 
thought to be peculiarly within the possession of the de¬ 
fendant. The case of King v. Davis, 54 App. D. C. 239, 
242, held that res ipsa loquitur is applicable only where the 
plaintiff because of the nature of the case is unable to 
point out the specific act which caused the injury. Now, 
the plaintiff herein, rather than the defendant, had the 
chair in his complete physical possession and causative 
control at the time of the acccident and for twenty-four 
hours prior thereto. The chair after the accident was 
fully susceptible of inspection by the plaintiff or his ex¬ 
perts to ascertain the cause of the collapse. It could have 
been examined for patent defects or for indications of 
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attempts at repair, or have been tested for latent de¬ 
fects or for structural weaknesses. The plaintiff could 
have obtained the maintenance records of the defendant 
or have interrogated the manufacturer or the defendant 
as to the construction and the history of the chair and of 
other chairs in the original lot In fact, the plaintiff did 
submit interrogatories to the defendant covering the pur¬ 
chase and the maintenance of the chair, and received full 
and accurate answers. Hence, it cannot be said that the 
facts which would throw light on the probable cause of 
the plaintiff’s accident were peculiarly in the possession 
of the defendant and not readily available to the plain¬ 
tiff. 

The plaintiff forfeited any right which he may have 
had to the doctrine of res ipsa loquitur by attempting to 
prove specific acts of negligence on the part of the de¬ 
fendant. The case of Pistorio v, Washington R. & E. Co,, 
46 App. D. C. 479, 485, held that when the plaintiff, 
having alleged negligence in general terms, voluntarily 
assumes the burden of proving it, the doctrine of res ipsa 
loquitur has no application. Now, the plaintiff herein 
alleged general negligence in his complaint. In his case 
the plaintiff offered no evidence to establish negligence on 
the part of the defendant; but he did introduce as his 
Exhibit No. 4 the chair, whose collapse was alleged to have 
been the cause of his injuries (App. 30). After the trial 
Court reserved its decision on the defendant’s motion for 
a directed verdict, the defendant produced as witnesses in 
its behalf J. C. Brown and Ella Yeadaker. In cross-exam¬ 
ining these witnesses the plaintiff sought to establish that 
the absence of a nail from a rung of the chair and the 
presence of glue at certain points on the chair showed 
negligence on the part of the defendant (App. 41-44,47-50). 
In his argument the plaintiff sought to convince the jury 
that such facts proved negligence on the part of the de¬ 
fendant. Hence, not only was there no need for the doc- 


15 


trine of res ipsa loquitur, bnt it was specifically barred by 
the plaintiff’s own actions. The Pistorio case does not 
allow a plaintiff to rely on res ipsa loquitur after he has 
attempted and failed to prove specific acts of negligence. 

The defendant rebutted, by the close of all the testi¬ 
mony, any inference of negligence which a jury might 
have been warranted in drawing from the facts of the 
plaintiff’s accident. Such an inference would have re¬ 
lated to the purchase and/or the inspection and mainte¬ 
nance of the chair. Ella Yeadaker, as a witness in behalf 
of the defendant and as the executive housekeeper of the 
Annapolis Hotel, testified that she had inspected the chair 
on the day of the plaintiff’s occupancy of Boom 1023 and 
had found it in safe condition (App. 45, 46, 47) She fur¬ 
ther testified that the said chair had been one of forty 
identical chairs; that the said chair had never been re¬ 
paired or required repair since its purchase seven years 
prior to the accident; that none of the forty chairs had 
ever been repaired during that time; that since the acci¬ 
dent to the date of the trial only one of those chairs had 
required repair, and that was to have the cane of the 
seat replaced; and that the forty chairs were in daily 
and constant use in the Annapolis Hotel since the date 
of their purchase (App. 48-51). She further testified 
that the forty chairs were the newest in the hotel at the 
time of the accident; that in inspecting the particular 
chair and furniture of Boom 1023 she exercised the ordi¬ 
nary care shown by hotel housekeepers; and that she did 
not find any defects or indications of defective condi¬ 
tions in the chair (App. 48-51). The defendant did not 
offer any rebuttal evidence to the testimony of Mrs. 
Yeadaker. 

To our knowledge there have been no decisions in this 
jurisdiction which are sufficiently similar in facts to the 
plaintiff’s case to be determinative and directly in point. 
In Moore v. Clagett , 48 App. D. C. 410, 414, this Court im¬ 
plied that the doctrine of res ipsa loquitur could have been 
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invoked where the plaintiff was injured by the collapse 
of a theater chair. It should be noted, however, that a 
theater chair or seat unlike the chair herein is not ordi¬ 
narily movable, but is a permanent and attached fixture, 
that apart from the temporary occupancy by the patron 
it remains in the complete physical possession and causa¬ 
tive control of the theater-owner, and that the theater seat 
in question collapsed not after twenty-four hours posses¬ 
sion by the plaintiff but as soon as he took first possession. 
In Wardman v. Hanlon, 52 App. D. C. 14, 18, this Court 
ruled that the doctrine of res ipsa loquitur was applicable 
where the plaintiff was scalded by water and steam re¬ 
leased against her when she used the toilet in the hotel- 
room rented from the defendant. It is to be noted, how¬ 
ever, that the defendant had retained exclusive control of 
the supply of water and of the piping for toilet purposes, 
and that there was no other probable cause of the accident 
than the negligence of the defendant. 

Other jurisdictions have considered the applicability 
of the principle of res ipsa loquitur to the collapse of port¬ 
able chairs. In Kilgore v. Shepard Co., 158 A. 720,52 R. I. 
151, the Court refused to apply the principle of res ipsa 
loquitur to a situation where the plaintiff in sitting down 
on a chair in the defendants store was injured by the 
collapse of the chair, because “it appears that the chair 
was under the plaintiffs exclusive control and use from 
the time she moved it from the table” (p. 721). In Burch- 
more v. Antlers Hotel Co., 130 P. 841, 54 Colo. 314; in Her - 
ties v. Bond Stores, 84 SW (2) 153 (Mo.); and in Clark - 
Darnels Inc. v. Deathe, 131 SW (2) 109 (Tex.), the said 
doctrine was held applicable to the collapse of a portable 
chair. It is to be noted, however, that the chair in the said 
three cases collapsed immediately upon first possession 
and occupancy by the plaintiff, whereas herein the chair 
had been in the complete physical possession and causative 
control of the plaintiff for twenty-four hours prior to the 
accident. 
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In light of the above authorities and arguments, it is 
manifest that the trial Court erred in denying the defend¬ 
ant’s motion for a directed verdict. When the defendant 
moved at the close of the plaintiff’s case, it was dearly 
entitled to a directed verdict on the grounds that the 
plaintiff had not introduced any evidence at all to prove 
negligence on the part of the defendant and that the doc¬ 
trine of res ipsa loquitur was not applicable to the plain¬ 
tiff’s case. The latter was true because the plaintiff was 
not unable to get at the facts of the accident, because the 
plaintiff had not excluded by a fair preponderance of the 
evidence the operations of factors within his own control 
as the probable cause of the accident, and because the 
facts of the plaintiff’s accident did not warrant any infer¬ 
ence of negligence on the part of the plaintiff. The trial 
Court reserved its decision. When the defendant renewed 
its motion at the close of all the testimony, it was equally 
entitled to a directed verdict on the same grounds. It was 
entitled to a directed verdict also on the grounds that any 
inference of negligence as to the purchase, the inspection, 
and the maintenance of the said chair had been fully and 
conclusively rebutted by the defendant and that any right 
to res ipsa loquitur had been forfeited by the plaintiff. 

The plaintiff’s case presents to this Court an instance 
of the aplicability of res ipsa loquitur which it has not 
heretofore specifically considered. The doctrine of res 
ipsa loquitur is a restricted exception to the basic principle 
of law that negligence is never presumed, but must always 
be proved. Hence, this Court wisely held in Eight v. 
Metropolitan R. Co., 21 App. D. C. 494, that the rule of res 
ipsa loquitur is always to be applied with caution. If cau¬ 
tion is not followed, grave injustice may be done, as juries 
will surmise speculatively rather than infer reasonably 
negligence on the part of the alleged tortfeasor. An illus¬ 
tration of this is the verdict herein in favor of the plain¬ 
tiff and against the defendant. The Sweeney case, supra, 
ruled that a jury may hold for a plaintiff, even if res ipsa 
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loquitur is applicable to bis case, only if the preponderance 
of the evidence is with him. That such is not true herein is 
evident from the record. The trial Court was incautious 
to have applied res ipsa loquitur to the plaintiff’s case, be¬ 
cause the facts of the accident did not require that doctrine 
and the status of the record did not justify it. To hold 
that res ipsa loquitur is applicable to an accident wherein 
the instrumental cause had been in the complete physical 
possession and causative control of the injured party for 
twenty-four hours prior to as well as at the time of the 
accident, especially when the plaintiff had failed to exclude 
the operation of his own control and the operations of his 
wife as probable causes of the accident, is to extend the 
doctrine of res ipsa loquitur far beyond its original and 
intended bounds and to make it supplant rather than be 
an exception to the general law of evidence that negligence 
must be proved. The appellant, therefore, urges this 
Court to return the principle of res ipsa loquitur to its in¬ 
tended and rightful limits and purpose by holding it to 
be inapplicable to situations such as the plaintiff’s herein. 

n 

The Bin of Dr. Crehan Should Not Have Been Admitted 

Into Evidence 

\ 

• 

Over the objection of the defendant, the trial Court 
allowed into evidence the bill of Dr. Crehan for $380.00 
(Plaintiff’s Ex. No. 3-C, to be distinguished from Plain¬ 
tiff’s Ex. No. 3 which is Dr. Crehan’s bill for $150.00 and is 
not in dispute) for medical services allegedly rendered to 
the plaintiff. In so doing the trial Court remarked: 

.. . there is no evidence to support the fact the doctor 
indicated he saw the man . .. there is no evidence in 
the case to indicate how many times the doctor did 
see the plaintiff. There is no evidence from the doc¬ 
tor, but from Mr. Hill (plaintiff) who said four times 
a month. (App. 61) 
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When the plaintiff offered the said hill for identifica¬ 
tion, the following colloquy took place (App. 27, 28): 

The Court: That is Dr. Crehan’s bill? 

Mr. Galiher (atty. for defendant): $380.00, and I 
object to that. 

• • • • 

The Court: There is no testimony from the stand 
that this doctor treated him approximately from the 
time he went home.... 

Mr. Galiher: Let me tell you the objection; I at¬ 
tended the deposition and I asked him (Dr. Crehan) 
if he would designate the dates, and counsel knew I 
was insisting on that and it was not forthcoming. We 

simply have a bill. Certainly I put them on notice, 

and I certainly put the doctor on notice. 

The Court: On page 9 of the deposition, Dr. 
Crehan: * 

“You have seen him approximately six times since 
September, 1946, when he had the hospitalization? 

“I have seen him several times since then. 

“By ‘several’ how many would you say approxi¬ 
mately? 

“I have seen him twice a month on the average— 
maybe some months I didn’t see him. 

“When he came in would you see him, or would 

there be some occasions when he would just come in 
for heat treatments? 

/ 

“I would see him.” 

Mr. Galiher: I don’t think that record establishes 
a $380.00 bill. 

The Court: I don’t think it does either. 

“It is error to admit bills for medical treatment, or for 
the services of physicians and nurses, where there is no 
proof of the necessity or reasonable value thereof.”—25 
C. J. S. 156. To our knowledge there is no case in this 
jurisdiction which has directly and specifically considered 
the point in question. However, the courts of other juris¬ 
dictions, worthy of consideration, have sustained the afore¬ 
said expression of the law. See Herter v. City of Detroit , 
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222 N. W. 224, 245 Mich. 425; Peterson v. Zaremba, 166 A 
527, 110 N. J. Law 229; Larsen v. Simonson, 226 N. Y. S. 
177, 243 App. Div. 563; and Simmons v. Wilkins, 15 P (2) 
321,80 Utah 362. 

“To constitute a recoverable element of damages the 
expense must have been necessary and reasonable. ...”— 
25 C. J. S., 47 (b). In the absence of evidence a jury can¬ 
not determine whether or not a particular medical bill is 
necessary and reasonable. To allow a bill into evidence 
for consideration by a jury without any proof of necessity 
or reasonableness is opening the door full-wide to specula¬ 
tive, excessive, and arbitrary damages. There is no evi¬ 
dence herein to prove the necessity of Dr. Crehan’s bill. 
The reasonable value thereof cannot be determined from 
the mere and meager statement of the plaintiff that Dr. 
Crehan saw him three, or four, or five times a month. 
(App. 18). The trial Court in admitting Dr. Crehan’s bill 
into evidence without proof of its necessity or reasonable¬ 
ness afforded the jury an opportunity to speculate as to 
damages. 


m 

The Trial Court Erred in Charging the Jury as to Loss of 
Earnings 

In its charge to the jury, the trial Court declared: 

You will also consider the reasonable value of the 
time lost by the plaintiff since his injuries, and in that 
connection you are instructed if a man is employed by 
B, and is out of work as the result of injury, and B 
pays him, the payment by B is a gratuity, and the indi¬ 
vidual in question in a suit can recover the amount B 
is paying him, because he is paying it to him as a gra¬ 
tuity. In other words that is no bar to recovery of 
the amount of money. . . . (App. 86,87) 

Now, the plaintiff testified that he did not lose any part 
of his annual salary of twenty-four hundred dollars on 
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account of being away from work because of bis alleged 
injuries (App. 35, 36). 4 ‘Where wages have been paid 
as before the injury during the period of disability, some 
courts have denied the right to recover for time lost on 
the ground that plaintiff has suffered po loss, while by 
other authorities it has been held that a third person 
cannot take advantage of the fact of such payment.”—25 
C. J. S. 38. To our knowledge this Court has not spef 
cifically expressed its position on this point However, the 
courts of other jurisdictions, worthy of consideration, 
have denied the right to recover for loss of earnings where 
the plaintiff’s salary continued to be paid. See Whiddon 
v. Malone y 124 So. 516, 220 Ala. 220; Althcms v. Toye Bros. 
Yellow Cab. Co., 191 So. 717 (La.); and Pensak v. Peerless 
Oil Co., 166 A. 792 (Pa.). Damages are based upon pecu¬ 
niary losses only and there can be no question that plaintiff 
sustained no loss of salary. 

CONCLUSION 

In conclusion, it is respectfully submitted that in view 
of the foregoing authorities and arguments the trial Court 
erred in denying the defendant’s motion for a directed ver¬ 
dict, in admitting Dr. Crehan’s bill into evidence, and in 
instructing the jury as to the right of the plaintiff to re¬ 
cover for loss of earnings. Therefore, the verdict and 
judgment below should be reversed, and an order should be 
entered granting the defendant’s motion for a directed 
verdict, or this cause should be remanded for a new trial 
with proper instructions as to the issues herein. 

Respectfully submitted, 

Richard W. Gauher, 
Woodward Bldg., 
Washington, D. C. 

Attorney for Appellant. 

Of Cownsel 

Thomas J. McDermott 
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126 Filed May 16 1946 Charles E. Stewart, Clerk 

IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 

Civil Division 


Clarence J. Hill, 6 Holton Street, Medford, Massachusetts, 

Plaintiff, 


v. 

Washington Annapolis Hotel Company, A Foreign 
Corporation, 1111H Street, N. W., Washington, D. C., 

Defendant. 

Civil Action No. 34904 
Complaint 

(Personal Injury due to Collapsing Chair) 

L The defendant is a corporation owning and operat¬ 
ing a hotel business in the District of Columbia. The 
amount in controversy is in excess of $3,000. 

2. During the time herein complained of defendant was 
the owner and operator as inn keeper of a public hotel 
in the District of Columbia known as the Annapolis Hotel. 
From February 2, 1946 until February 7, 1946, plaintiff 
was a guest in said hotel occupying room #1023 therein. 
On or about February 3, 1946, plaintiff attempted to sit 
on a chair which had been afforded him as part of the 
furnishings of the room which he had engaged. Said chair 
was in such defective condition that the moment plaintiff’s 
weight was placed upon it, it collapsed and he was cata¬ 
pulted on to the floor, all of this as a result of the negli¬ 
gence of the defendant corporation and its agents acting 
within the course of their employment. 
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3. Furthermore defendant through its agents acting 
within the course of their employment did impliedly war¬ 
rant to the plaintiff that the aforementioned chair was in 
a safe condition and suitable to the use for which it was 
intended, which implied warranty was breached to the 
damage of the plaintiff. 

4. As a result of the aforementioned negligence and the 
breach of the implied warranty by the defendant and its 
agents, plaintiff was seriously and permanently injured 
sustaining a ruptured intervertebral disc between the sixth 
and seventh vertebra, a severe and permanent strain of 

the left lumbar muscle and a contusion of the left 
127 brachial plexus and a severe sacroiliac strain. As a 
result of the aforesaid injuries plaintiff’s nervous 
system has been severely and permanently injured and he 
has suffered great pain of body and mind. As a further 
result of the defendant’s negligence and the breach of the 
implied warranty of the defendant, plaintiff was prevented 
from transacting his business over a long period of time 
and was forced to expend large sums of money for medical 
and hospital* attention and will incur such expenses for 
medical and hospital attention in the future. 

WHEREFORE, plaintiff demands judgment against the 
defendant in the amount of $35,000. together with the costs 
of this action. 

Hogan & Hartson 
By Howard Boyd 
Edward B. Williams 

Attorneys for the plaintiff 
810 Colorado Building 
Washington, D. C. 

Plaintiff demands a jury trial on all the issues involved. 

• • • • 
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128 Filed May 27 1946 Charles E. Stewart, Clerk 

Answer to Complaint for Personal Injuries 
FIRST DEFENSE 

The Complaint fails to state a claim against defendant 
upon which relief can be granted. 

SECOND DEFENSE 

Defendant admits the allegations of Paragraph 1 of the 
Complaint. Answering the allegations of Paragraph 2, it 
admits that it operated the hotel referred to and that the 
plaintiff was a guest occupying Room 1023 between the 
dates mentioned, and denies all the other allegations of 
said Paragraph 2 which are not herein specifically ad¬ 
mitted. The allegations of Paragraph 3 are conclusions 
of law which the defendant is not called upon to answer. 
Answering the allegations of Paragraph 4, it denies that 
any injuries received by the plaintiff herein due to any 
negligence or breach of warranty on its part, and as to the 
extent of said injuries and the losses sustained by the 
plaintiff, it says that it has no knowledge or information 
sufficient to form a belief. 

Henry I. Quinn 
Henry I. Quinn 
Attorney for Defendant 
637 Woodward Building 
Washington, D. C. 

Copy of the above answer mailed to Counsel for the 
defendant this 24th day of May, 1946. 

Henry I. Quinn 
Henry I. Quinn 

• • • • 
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Defendant’s Instruction Number 1 

The jury is instructed that latent defects which are con¬ 
cealed, and an incident to ordinary wear and tear, and 
so developed, as to render discovery impossible, in the 
exercise of ordinary care, are casualties which no person 
can avoid without the exercise of extraordinary care and 
vigilance which the law does not impose, and if the plain¬ 
tiff received his injury as a result of such a latent defect, 
then, and in that event, he will not be entitled to recover 
from the defendant. 


• • • • 

163 DEFENDANT’S INSTRUCTION NUMBER 2 

The jury is instructed that under the burden of 
proof plaintiff is required to prove that the defendant 
knew, or should have known, of any defective condition 
existing in the chair, and if the plaintiff has failed in his 
proof as to this, then, and in that event, you should bring 
in a verdict in favor of the defendant. 

• • • • 

164 Defendant’s Instruction Number 3 

The defendant is not an insurer of the safety of 
a guest but owes him the duty of exercising reasonable care 
to keep the premises in a safe condition, and the plaintiff 
has the burden of establishing that the defendant negli¬ 
gently failed to exercise reasonable care. 

• • • • 

Verdict and Judgment 

This cause having come on for hearing on the 
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26th day of January, 1948, before the Court and a jury of 
good and lawful persons of this district, to wit: 


Isabel Broadus 
Cora L. Curtis 
William M. Bangs 
Barbara M. Terry 
Duncan Burgoyne 
Lucille F. Edminster 


Narman Allen 
Robert 0. Rolle 
Anne B. Stogo 
Helen E. Mitchell 
Vida M. Belk 
Margaret A. Higgins 


who, after having been duly sworn to well and truly try 
the issues between Clarence J. Hill, plaintiff and Wash¬ 
ington Annapolis Hotel Co., defendant, and after this 
cause is heard and given to the jury in charge, they upon 
their oath say this 27th day of January, 1948, that they 
find the issues aforesaid in favor of the plaintiff and 
that the money payable to him by the defendant by reason 
of the premises is the sum of Ten Thousand Dollars 
($10,000.00) 

WHEREFORE, it is adjudged that said plaintiff re¬ 
cover of the said defendant the sum of Ten Thousand 
Dollars ($10,000.00) together with costs. 

Harry M. Hull, Clerk 
By C. H. Milstead 
Deputy Clerk. 

By direction of 

Justice Matthew F. McGuire 

• • • • 
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Motion for Judgment Notwithstanding the 
Verdict or Motion for a New Trial 

Comes now the defendant by its attorney and moves 
the Court to grant a judgment in favor of the defendant 
notwithstanding the verdict, or to grant a new trial, and 
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in support of said motion it refers to the points and 
authorities attached hereto and prayed to be read as a 
part hereof, and asserts the following reasons therefor: 

1. The verdict was contrary to the law and the evi¬ 
dence. 

2. The verdict was against the weight of the evidence. 

3. The Court erred in holding that the theory of res 
ipsa loquitur applied. 

4. The Court erred in granting an instruction with 
respect to aggravation of pre-existing injuries, and in 
allowing plaintiff to argue this. 

5. The Court erred in instructing the jury concerning 
the plaintiff’s right to recover for lost time. 

6. The verdict was grossly excessive. 

i 

7. The Court erred in admitting the bill of Doctor 
Crehan. 

8. And for such other and further reasons which will 
be brought to the attention of the Court at the time of 
argument of this motion for which the defendant requests 
an oral hearing. 

Richard W. Galiher j 

Richard W. Galiher 
Attorney for Defendant 
637 Woodward Building. 

• • • • , 

167 Filed Feb 24 1948 Harry M. Hull, Clerk 

i 

Order Over ruling Motion for New Trial 

Upon the coming on for hearing of the motion filed 
herein by defendant, for a new trial, it is this 24th day 
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of February, 1948, ordered tbat said motion be, and the 
same is hereby overruled. 

Harry M. Hull, Clerk 
By C. H. Milstead 
Deputy Clerk. 

By direction of 

Justice Matthew F. McGuire 

• • • • 

168 Filed Feb 24 1948 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 24th day of February, 
1948, that the defendant, Washington Annapolis Hotel 
Company, a Foreign Corporation, hereby appeals to the 
United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 
27th day of January, 1948, in favor of the plaintiff, Clar¬ 
ence J. Hill, against said defendant, Washington Annapolis 
Hotel Company, a Foreign Corporation. 

Bichard W. Galiher, 
Attorney for Defendant, 

637 Woodward Bldg. 

Clarence J. HiU 
Direct Examination 

Q Will you state your full name, please? A 
4 Clarence J. Hill. 

Q Mr. Hill, where do you live? A 6 Holton 
Street, Medford, Massachusetts. 

Q Mr. Hill, how are you employed? A I am a secre¬ 
tary of the mayor of the City of Medford. 

Q And now, directing your attention to the month of 
February in 1946, were you in the City of Washington at 
or near that date ? A I was. 

Q Now, are you able to state for tis what day it was 
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that you came to Washington? A The second day of 
February. 

Q And on what day of the week was the 2nd of Feb¬ 
ruary? A Saturday. 

Q Now, where did you stay when you were in Wash¬ 
ington on this occasion? A The Annapolis Hotel. 

Q Now, can you tell us what day it was that you regis¬ 
tered at the Annapolis Hotel? A I believe it was Sat¬ 
urday. 

Q Saturday, February 2nd? A February 2nd. 

Q And who was with you on this stay in Washing¬ 
ton? A My wife, Mrs. Hill. 

5 Q Now, can you tell us at this date approxi¬ 
mately what time it was when you registered at the 

hotel? A Some time in the morning. I believe we came 
in on The Federal. 

Q Is that the train that gets into Washington around 
8:30 in the morning? A Around that. 

Q Leaves Boston at 11 o’clock at night? A Yes. 

Q And now, do you recall at this time what room 
you were assigned to at the hotel? A The number of 
the room? 

Q Yes, sir. A I believe it was ten— 

Q Tenth floor? A Yes. 

Q Was it 1023? A 1023. 

Q Now, will you tell us what happened, in your own 
words, Mr. Hill, from the time you rose on Sunday morn¬ 
ing until the accident in question in this suit? A I arose 
and shaved. My wife had a little touch of asthma and 
we decided we would not go to the main dining room, and 
had breakfast sent up to. us. 

After it was cleared away, we had some time on our 

6 hands because we had planned to go to church 
around 12:30, and decided we would finish a game 

of rummy that we had been playing before we retired. 

We were in the sitting room where there was a table, 
and I seated my wife first at the table, and I crossed the 
room and picked a chair up and brought it to the table, 
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and I sat down on it. This was the first time I sat on 
the chair. 

When I did put my full weight on it, it crumpled under¬ 
neath me and I was thrown to the floor. 

Q Can you tell us at this time, Mr. Hill, what part of 
the chair crumpled beneath you? A The left front leg. 

ME. WILLIAMS: Now, Mr. Galiher, do you have 
the chair here? 

ME. GALIHEE: No, I don’t, but I will have it here 
tomorrow morning. 

BY ME. WILLIAMS: 

Q Now, Mr. Hill, you say that it was the left front 
leg that crumpled? A That’s right. 

Q Now, can you tell us in your own words from there 
on what happened to you? A Well, I fell on the floor, 
and when I did hit the floor I attempted to rise, but I felt 
this terrible pain in my leg and my back, and I be- 
7 came frightened, and I just sat there. 

My wife attempted to help me, and I asked her to 
just leave me sit and see if this pain would go away, and 
she became rather upset and disturbed. 

Q How much did you weigh at this time, Mr. Hill? A 
About 203. 

Q How much do you weigh now? A From 185 to 187. 

Q And what happened from then on? A Well, it 
seemed to be moments when someone came in the room 
and I was assisted to the lounge that was in the sitting 
room, and then one of the managers of the hotel arrived. 

Q Do you know what his name is, Mr. Hill? A I can’t 
recall it right now. 

Q What, if any, pain did you experience immediately 
after this fall to lie floor? A While I was on the 
couch? 

Q While you were on the couch and while you were on 
the floor. A I had this pain in my back. 

Q Would you tell us in what portion of the back you 
felt this pain? A The upper and lower part of my back, 
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and through my arms. My arm was numb with a prickly 
sensation. 

8 Q What was that, sir? A A prickly sensation. 
Q A prickly sensation, and what arm is it you have 

indicated? A It is my left arm. 

Q What, if anything, happened when this employee of 
the hotel came into the room? A Well, the first em¬ 
ployee? 

Q Tell us how long was that after you fell, by the 
way? A Oh, some moments. 

Q What do you mean by “some moments?” Five 
minutes? A It was around that, probably three or four 
minutes. 

Q Now, what, if anything, happened after he came? 
A I was assisted to the couch, and then the manager came, 
the assistant manager. He was very kind and consider¬ 
ate, and apologized, and so forth. 

Q What did he say to you? 

BY MR. GALIHER: 

Q Can you identify that gentleman? A Yes. 

Q Is the gentleman here? A Yes. 

MR. GALIHER: Thank you. 

THE WITNESS: And he stated to the employee 

9 that, in general— 

MR. GALIHER: Would you keep your voice up 
just a little, please, Mr. Hill? 

THE WITNESS: That he was sorry it had happened, . 
that the chair, that that chair, should never have been in 
the room. 

BY MR. WILLIAMS: 

Q Now, did there come a time when someone else came 
into the room? A Some time later the doctor showed up. 

Q And do you recall who that dotcor was? A I know 
his appearance, and so forth. His name escapes me right 
now; a little gentleman with a mustache. 

Q How long was it after you fell that this doctor 
came? A It may have been 20 minutes. 
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Q Was he the hotel physician? A I understand he 
was. 

Q Did he identify himself as such? A That is right. 
Q What, if anything, did he do, Mr. Hill? A He ex¬ 
amined me, and wanted me to go to the hospital, and 
wanted to call an ambulance, but because of my wife’s 
condition, upset, a stranger in the city, I didn’t want to 
leave her alone, so I asked tl\em what was the next 

10 best thing, so I was put to bed, and the manager 
very graciously got hot water bottles and they 

were applied to my back, and hot towels. 

Q By the way, Mr. Hill, did your wife come to Wash¬ 
ington with you to testify at this trial? A Yes. 

Q And where is she now? A She is at a hotel sick. 
Q Would you tell us what the condition of her health 
was last week? A Very poor. You see, she has just 
been home from the hospital with a virus pneumonia a 
week before we came up here, and I was just afraid— 

, THE COURT: Where is that material? 

MR. WILLIAMS: I just wanted to show why she 
isn’t here today, your Honor. 

BY MR. WILLIAMS: 

Q Now, would you continue with your statement, Mr. 
Hill, on what the doctor did after he arrived at your 
room? A He examined me. 

Q Did you disrobe for him to examine you? A I took 
my shirt off. 

Q Now, had you been with your wife all day Satur¬ 
day? A Yes, sir. 

Q Had you, yourself, sat in this chair prior to the 

11 accident? A No. 

Q Had your wife sat in this chair? A No. 

Q Had you had any visitors in your room up to the 
time of this accident? A No. 

Q Now, on Monday would you tell us whether or not 
you were able to transact the business for which you had 
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come to Washington? A No, I r emain ed in bed with 
the hot applications. 

Q Now”, did you arise at any time on Monday? A I 
did to go to the bathroom. 

Q What about Tuesday, Mr. Hill? A Just to go to 
the bathroom. 

Q Now, did there come a time when you saw a doctor 
in Washington? A Yes, toward the latter part of the 
week. 

Q And who was that doctor? A Dr. Lambros. 

Q Now, would you tell us what, if anything, Dr. Lam- 
bros did for you? A He examined me and gave me ad¬ 
vice. 

Q And as a result of that conference with Dr. Lam¬ 
bros, what, if anything, did you have done? 

12 A I had a number of X-rays taken. 

• Q And where, sir, did you have those X-rays 
taken? A Dr. Christie. 

Q Drs. Groover, Christie and Merritt? A I believe 
that is the name. 

Q Was that 1835 I Street, sir? A Yes. 

Q And now, did there come a time when you returned 
to Medford? A Yes, sir. 

Q And was that the same week? A That was the 
latter part of that same week. 

Q What, if anything, did you do when you got back 
to Medford, your home? A I went to bed for some 
time, and had the hot applications again. 

Q And now, after you arrived at your home, state 
whether or not you were experiencing pain? A I was. 

Q Would you tell us where? A I had pain in my 
back. 

Q Would you point out on my back, Mr. Hill, where 
this pain was? A Here (indicating), and down on the 
other side. 

Q Now, what was the condition of your left 

13 arm at that time? A I had pain in the arm down 
to my fingers. 
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Q And which fingers do you have reference to? A 
The third and fourth. 

Q Now, did there come a time in Medford when you 
saw a physician? A I did, I saw my family doctor. 

Q Who is your family doctor? A I called him im¬ 
mediately— 

Q (Interposing) What is his name? A Dr. Paul 
Crehan. 

Q Now, what, if anything, did Dr. Crehan do for you 
the first time you saw him? A He gave me a pretty 
thorough examination, and he advised rest, and I believe 
it is called diathermy, heat, and so forth. 

Q Did he, himself, give you diathermy treatments? 
A He did himself. 

Q And now, had you returned to your work by the 
time you first saw Dr. Crehan? A I had just about re¬ 
turned to my work when I saw him 

Q Do you know what date that was? Was that Feb¬ 
ruary 16th? A That was the date I saw the doctor, 
yes. 

14 Q And now, would you explain to the jury just 
what these treatments you received consisted of 
from Dr. Crehan? A Well, I would get the heat treat¬ 
ments lying down on a table and get lamp treatments, and 
then the nurse after the heat was applied—the nurse 
would rub it with oil and massage it, and the doctor would 
use his hands in manipulation, is that what it is called? 

I received those, and I also, at times when the pain was 
extreme and the nembutal I took at night didn’t help, I 
would take the hot water bottle. 

Q Now, during the weeks immediately following the 
accident will you tell us whether or not you were able to 
sleep well at night? A No, I wasn’t. 

Q And what, if anything, did you do, and what, if 
anything, was prescribed for you? A Just these medi¬ 
cines the doctor gave me. He told me if I woke up—I told 
him at times around 2 or 3 I would wake up with this 
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terrific pain in my arm if I would lie in a certain position, 
so lie gave me—prescribed nembutal and gave me another 
pill 

Q Now, would you tell the jury approximately how 
many times you saw Dr. Crehan during the month of 
February 1946? A I would say it was three or four 
times that month. 

15 Q Now, in March, would you state whether or 
not you had begun to experience relief from these 

treatments? A Well, immediately after; I would have 
relief after the treatment. 

Q And how long would that last, Mr. Hill? A Oh, 
probably 20 hours, 24 hours. i 

Q And what would then happen? A I would sit in a 
position, or step off a sidewalk, or bend, or something, the 
wrong way, and would get this pain in my arm again 
and my back. 

It was according to how I threw my weight, or walked, 
or going upstairs; going upstairs it bothered me. 

Q Now, in addition to seeing Dr. Crehan, did you do 
anything else, or did you find anything else that gave you 
relief? A The baths gave me relief. I would go in town 
occasionally and get steam hot baths. 

Q What do you mean by steam? A Well, Turkish 
baths. 

i 

Q And what effect did you find that they had? A I 
got relief from those. 

Q And how long would that relief last? A About 
the same time. i 

Q About the same length of time? A YeS, sir. 

16 Q And how many, or approximately how many, 
of those would you get in the course of a month? 

A I would try to get in there a couple of times a month. 

Q Or a couple of times a week? A No, I would try 
to get in there a couple of times a month, and, if I could, 
probably more. 
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Q Where was this that you went? A I went to the 
Turkish baths, and then there was a Boylston Bath on 
Boylston Street 

Q Now, during this period of time, Mr. Hill, that you 
were receiving these baths, were you also receiving dia¬ 
thermy? A In the interval, yes, part of the time. 

Q During the summer of 1946 what was the condition 
of your back? A Well, starting from about June up to 
August I was getting more pain than I had experienced 
for some weeks or months. 

Getting along in September I contacted a doctor one 
night, and I told him I had very, very bad pain, and he 
told me to drop in the following day. I had been in two 
or three days before that, and he finally made an examina¬ 
tion and I was sent to the hospital Lawrence Memorial 
Hospital in Medford. 

17 Q And who was it that sent you to the hospital? 
A Dr. Crehan. 

Q Dr. Crehan. Now, while in Lawrence Memorial Hos¬ 
pital, did you see any other doctor? A I saw a specialist 
who came in to see me, Dr. Dorsey of Boston. 

Q Now, would you tell us what, if anything, was done 
for and to you at the hospital? A I received several ex¬ 
aminations and X-rays and treatments. I was put in 
traction. 

Q And now, would you tell the jury what is meant by 
“traction?” What they did to you? A You have a har¬ 
ness around, and I was put in it. Your neck is supposed 
to stretch out and pull the vertebrae out to stop the pain, 
as much as I could understand it. 

Q And how much weight was put on your neck? A It 
started with 5, and 10, and 15. 

Q Fifteen what? A Fifteen pounds. 

Q And now, were you able to move while you were in 
traction? A Very little. 

Q What do you mean by that? Will you explain? A 
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"What part of the body do yon mean, my neck? 

18 Q Yes. A I couldn’t move it. 

Q Could you move your back? A You can’t— 
well, probably from your stomach down, something like 
that. You are not supposed to. 

Q Did you have bathroom privileges while you were 
in the hospital? A No. 

Q Now, you remained in this traction for how long? 
A About seven days. 

Q During this time that you were in the hospital, will 
you state whether or not X-rays were taken? A Yes, 
X-rays were taken. 

Q And at whose recommendation were you placed in 
traction? A Dr. Dorsey. 

Q Dr. Dorsey is a neuro-surgeon? A Yes. 

Q And now, did there come a time when you were taken 
out of traction at Lawrence Memorial Hospital? A Yes, 
sir. i 

Q And what, if any, improvement, did you note in your 
condition? A I had more pain. I did not have any im¬ 
provement. Dr. Dorsey said I should be operated on. 

Q What was it he said, sir? 

19 MR. GALIHER: I object; what he said is not 
admissible. 

THE COURT: It may go out. 

BY MR. WILLIAMS: 

Q I can’t hear you, Mr. Hill. Will you keep your 
voice up so that the whole jury can hear you? 

Now, was there anything else done for you at the hos¬ 
pital besides placing you in traction, and having these 
X-rays taken that you have described for us? A I had 
rubs by the nurse there and advice given. 

Q Did Dr. Dorsey examine you at the hospital? A 
Yes. 


Q Do you remember whether that was when you went 
into the hospital, or during the middle of your stay 
there? A Well, a few days after I was there. 
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Q And now, how long were you away from your em¬ 
ployment during this period that you have described in 
the month of September? A A couple of weeks. 

Q What do you mean by “a couple of weeks”?” A 
Well, I was at least 10 days in the hospital, and I came 
home and it must have been another 10 or 12 days before 
I went back to work. 

Q So that in all it was 21 or 22 days? A I don’t 
think it was beyond three weeks. 

Q Now, what is your salary in your job, Mr. Hill? 

20 A Twenty-four hundred. 

Q $2400 a year? A Yes. 

Q You get a weekly wage of about $50? A That’s 
right, sir. 

Q Now, during this period, from February 1946, when 
the injury took place, up to and through the time you were 
hospitalized, how much time did you lose from your work, 
other than what you have already told us about in Feb¬ 
ruary and September? A I would say one day a week. 

Q You are giving us an average now? A Yes, sir. 

Q And will you tell the jury why it was that you 
remained away from your employment on those days? A 
If I lost my sleep that night because of the pain, knowing 
that I would not be much good during the day time, I was 
nervous and irritable, and so forth, from lack of sleep, and 
so forth, I stayed away until I did get some sleep. 

Q What was your ability to sleep during the summer 
and early fall of 1946? A I would sleep providing I 
took something to sleep, medicine to sleep. 

Q Was it necessary for you during that period 

21 to still take sleeping tablets? A Yes. 

Q And do you remember what type was pre¬ 
scribed for you? A I was given empirin. 

Q Who prescribed that for you? A Dr. Crehan. 

Q Dr. Crehan? A Yes, sir. 

Q Now, will you tell the jury what the condition of 
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^ your upper back was and your arm after your period of 

l ' v \^ hospitalization? A I experienced the same pains, and it 
kept me from doing my work properly; made me irritable 
and nervous. I would perspire very freely on that side, 
my hand and my arm. 

Q When would you notice that perspiration? A 

► When I would get the pain. 

> Q Where would that appear? A In the arm and my 
left hand. 

Q Could you notice the difference between that and 
your right hand? A Yes, sir. 

^ Q How frequently did that appear during these pe¬ 

riods? A This pain comes and goes during the day and 

* night. It doesn’t come at any special time. 

Q Now, did you continue with these hot steam 
22 baths after your hospitalization? A After I came . 
out I still took them. 

Q How many months would you estimate you did that? 

► A A couple a month. 

Q Do you still have those? A Yes. 

Q And what sort of relief do you get from them at , 
the present time? A I get relief. 

Q Is it temporary or permanent? A It is temporary 
relief. 

Q And how long do they last? A I may get a full ! 

> day out of it, and if I take them at night, or late in the 
afternoon, I can sleep that night. 

Q And how many of these treatments you have de- . 
scribed^ diathermy treatments, did you have during this 

* period on an average a month, would you say? A With 
Dr. Crehan? 

* Q Yes. A Three or four, or four or five. 

Q And now, after your period of hospitalization, you 
say four or five per month? A Yes, sir, I would say four 
or five per month. 

* Q Did there come a time when you saw another doctor? 

* A When I came to Washington? 
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23 Q No, in Boston. A Just Dr. Dorsey and Dr. 

Crehan. 

Q In March of 1947? A The X-ray expert, Dr. Miller. 

Q At whose recommendation, or whose suggestion, did 
you see him? A Dr. Dorsey. 

Q And when was it that Dr. Dorsey sent you to him? 
A I can’t recollect that month right now. 

Q Was that last year, or 1946? A That was last 
year. 

Q Was it in the spring? 

MB. GALIHER: If you know the date, you can tell 
him as far as I am concerned. 

BY MB. WILLIAMS: 

Q March 14th, would you say? A I believe so. 

Q Now, do you remember how many X-rays you had 
taken at that time? A How many X-rays? 

Q Yes, sir. A I don’t know the number of X-rays, 
no, sir. They took a number of them; I don’t know the 
number of them. 

Q Now, were these X-rays taken after a visit 

24 by you to Dr. Dorsey? A Yes, they were. 

Q At the time you were being treated by Dr. 
Dorsey, you were also being treated by Dr. Crehan? A 
Yes, sir, that’s right. 

Q That was at Dr. Crehan’s suggestion? A That’s 
right. 

Q Now, in the spring of 1947, would you state what 
the condition of your neck region was at that time? A 
Sometimes I would think it was worse, and I would get a 
treatment and I would get relief, and it wouldn’t be so 
bad. 

Q In the spring of 1947 were you still going to these 
Turkish baths you have described? A Yes, sir. 

Q Now, during this period did you receive what is 
known as cold water treatment? A I tried to. 

Q What does that consist of? A You stand facing 
this partition and the man stands in back of you with a 


hose, a cold water hose, and throws—there is two other 
nozzles that throw water into the center of your back 
at angles. 

Q What, if any, relief did yon feel from that? A I 
didn’t get any relief from that. 

Q Was that recommended to you by the doctor? 

25 A Yes, sir. 

Q Now, did there come a time when you saw an¬ 
other doctor? A Yes, I have seen a doctor. 

Q And what other doctor have you seen? A I have 
seen Dr. Lambros, Dr. Cobey, and Dr. Wright, I think his 
name was, in Christie’s office. i 

Q Dr. Wyatt? A Wyatt 

Q What, if anything, did Dr. Cobey do for or to 
you? 

THE COURT: Fix the time, please. 

BY MR. WILLIAMS: 

Q When was that? A Last week, examinations; in 
fact, I have seen him twice, both last week, Dr. Lambros * 
examinations. 

Q What, if anything, did he do when he examined 
you? A He gave me quite a thorough examination. 

Q And would you describe that for the jury as best 
you recall, and fix the time of that A I went to Dr. 
Lambros last week. I was told to take my clothes off and 
he would examine me, and he spent, I would say, an hour 
examining me. 

Q Would you decribe, as best you can, what was done 
to your leg muscles, and your legs and arms, and 

26 back and neck? A Well, they were rubbed and 
they were pulled, and they were punched. As I say, 

he gave me a thorough examination. 

Q What, if anything, have you noticed with respect 
to the movement of your neck since this occurrence? A 
Well, I am limited in my neck motion. I can turn to my 
right better than I can to my left. 

Q How far can you turn to the left? A About half 
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the distance I can turn to my right. I keep my neck turned 
to the right, and have for several years, because it stops 
pain in my left arm. 

Q It stops pain in your left arm? A Yes. 

Q Would you demonstrate to the jury how far you can 
move your neck to the left A (Witness indicates.) 

Q To the right? A (Witness indicates.) 

Q Now, do you experience pain when you move your 
neck to the left? A I experience the numbness. I can 
tip my head to the left in a certain position and get that 
numbness and prickly feeling down my left arm in about 
the same position I have it right now. 

Q Will you describe the course of that prickly 
27 feeling you have? A It goes down my arm, across 
and up here to these two fingers here indicating); 
sometimes it may come halfway up the thumb and halfway 
up the other finger. 

Q What, if anything, have you noticed with reference 
to your ability to use your hand? A My hand is heavy, 
and I favor it a good deal 

Q You what? A Favor it. 

Q Are you able to grip things with this hand as you 
do with this hand? A I haven’t the full grip I would 
have with this hand here. 

Q What is your present intention, Mr. Hill, with re¬ 
spect to having treatment for your cervical back? A Well, 
every doctor I have gone to has told me— 

MB. GALIHER: I submit that is not proper. 

THE COURT: You can’t testify to what somebody else 
told you. 

BY MR. WILLIAMS : 

Q Don’t tell us what the doctors told you. They will 
be here and testify. Just what is your intention as a re¬ 
sult of what they told you? A It is my intention to have 
both discs removed by operation. 

Q And who is going to perform that operation? 
A Dr. Dorsey in March. 
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Q Where? A In Medford. 

Q Where will that be done? A Lawrence Memorial. 
Q When yon say both discs, what do yon mean as a 
layman? 

THE COURT: I presnme that wonld be conjecture on 

i 

his part, wouldn’t it? 

MR. WILLIAMS: We will show it by the doctor. 
Wonld your Honor indulge me just a moment, please? 

BY MR. WILLIAMS: 

Q Now, Mr. Hill, prior to this accident what was the 
condition of your back? A Excellent. 

Q In 1944, 1943, 1945? A Yes. 1 
Q Did yon have any trouble at all with your back? 
A No. 

Q Have yon had any injury to vonr back? A No. 

Q Had yon had any pain in your back? A No. 

Q When was the first time that yon experienced 
29 pain in your back? A Beginning when I hit the 
floor in the hotel. 

A JUROR: I didn’t hear that. 

MR. WILLIAMS: Beginning with when he hit the 
floor in the hotel. 

BY MR. WILLIAMS: 

Q Now, Mr. Hill, as a result of this accident did yon 
stay any longer than yon intended in Washington? A 
Yes, sir, I did. i 

Q When did yon intend to go back? A I wonld have 
gone back Monday night. 

Q Now, I hand yon— 

Mark this Plaintiff’s Exhibit No. 1 for identification. 
(Bill of Annapolis Hotel marked Plaintiff’s Exhibit No. 
1 for identification.) 

BY MR. WILLIAMS: 

Q I hand yon this exhibit, marked Plaintiff’s Exhibit 
No. 1 for identification, and ask yon if yon can identify 
that, Mr. Hill? A It is the hotel bill of the Annapolis 
Hotel. 




MB. WILLIAMS: Do yon want to see this, Mr. Gali- 
her? 

MB. GALIHEB: If I may, please. 

BY MB. WILLIAMS: 

Q Yon left the hotel on the seventh, did yon, 

30 Mr. Hill? A Yes, sir. 

Q Yon paid yonr hotel bill throngh the seventh? 
A Yes, sir. 

Q Do yon recall how mnch that was? A Aronnd sixty. 
Q Per day? A No, I think the entire bill was aronnd 
$60. 

MB. WILLIAMS: I wonld like to offer this in evi¬ 
dence, if the Conrt please, at this time. 

THE COUBT: Is there any objection? 

MB. GALIHEB: Are yon contending that we shonld 
pay all of that, all the charges on it? 

MB. WILLIAMS: No, only the time, Mr. Galiher, he 
was compelled to remain at the hotel as a resnlt of this 
accident 

MB. GALIHEB: How long was that? 

MB. WILLIAMS: - Five days. 

THE COUBT: If yon are going to have contention 
and discussion about it, come to the bench. 

(Thereupon, counsel approached the bench, and out of 
the hearing of the jury the following occurred:) 

THE COUBT: I think the foundation shonld be laid 
for asking what his business in Washington was, and 
how long he intended to remain here. 

MB. WILLIAMS: I thought he said he was going 
home on Monday. 

31 THE COUBT: Yes, but he hasn’t told ns what 
his business was; as secretary to the mayor and 

coming to Washington on Saturday, he wouldn’t be see¬ 
ing any officials Sunday. Let’s find out; and that being 
the situation, I presume you would strenuously object to 
being held liable for this bill for Saturday and Sunday? 
MB. GALIHEB: That’s right. 
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THE COURT: But you have no great objection to the 
bill for the fourth, fifth, sixth, and seventh? 

MR. GALTHER: That’s right. 

MR. WILLIAMS: And I also want to show that he 
was a paying guest. 

MR. GALIHER: How much of that refers to meals? 
He would have to pay for his meals wherever he was. I 
don’t think we should have to pay for his meals. 

MR. WILLIAMS: I will stipulate that all the bill you 
would be liable for is $40. 

MR. GALIHER: Very well 

MR. WILLIAMS: We have agreed on that. 

(Thereupon, counsel returned to the trial table, the 
witness resumed the witness stand, and in the hearing of 
the jury, the following occurred:) 

MR. WILLIAMS: Will you resume the stand, Mr. 
Hill? 

May I state what our stipulation is? 

THE COURT: I will state it, gentlemen, if you 
32 don’t mind. 

Members of the jury, it has been stipulated be¬ 
tween the parties that if there, is any liability, that is, 
responsibility on the part of the hotel because of this 
gentleman’s fall, that the hotel bill which he would be en¬ 
titled to recover would be in the amount of $40, as I under¬ 
stand it. All right. 

MR. WILLIAMS: Your Honor, I have just been in¬ 
formed that Dr. Lambros is here and, with Mr. Galiher’s 
consent, I would like to get him on so he can get away. 

MR. GALIHER: No objection. 

THE COURT: Will you step down? 

(Witness withdrawn.) 

(Thereupon Dr. Vasilios S. Lambros was called as a 
witness for and testified on behalf of the plaintiff.) 

MR. WILLIAMS: Resume the stand, Mr. Hill. 
Thereupon, 
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Clarence J. Hill, 

the plaintiff herein, being recalled, resumed the stand 
and testified further as follows: 

Direct Examination (Contimced) 

BY MB. WILLIAMS: 

Q Mr. Hill, I hand you— 

MB. WILLIAMS: Will you mark all of these Plain¬ 
tiff’s Exhibit 3 for identification, and may those X- 

33 rays of March, 1947, be considered as Plaintiff’s 
Exhibit 2? 

They have already been admitted in evidence, your 
Honor, by stipulation at the taking of one of these depo¬ 
sitions. 

(Thereupon, sundry bills were marked Plaintiff’s Ex¬ 
hibit 3 for identification.) 

(X-rays of March 1947 were by the Court received in 
evidence as Plaintiff’s Exhibit No. 2.) 

BY MB. WILLIAMS: 

Q Mr. Hill, I hand you exhibit marked Plaintiff’s Ex¬ 
hibit 3 for identification, and ask you if you will tell the 
jury what that is. A Bill from Dr. Crehan for $150. 

Q From what dates? A February to May 1946. 

Q I hand you this exhibit marked Plaintiff’s Exhibit 
3-A and ask you to identify that. A Dr. Lambros’ bill, 
$50. 

Q I hand you this marked Plaintiff’s Exhibit 3-F and 
ask you to identify that. A Dr. Dorsey, Dr. Joseph F. 
Dorsey, bill rendered, $100. 

Q I will ask you to examine Plaintiff’s Exhibit 3-B, 
February 6, 1946, and ask you to identify that. A Dr. 
Lambros’ neurological examination, $25. 

MB. GALLELEB: How much? 

34 THE WITNESS: $25. 

BY MB. WILLIAMS: 

Q I ask you examine Plaintiff’s Exhibit 3-D and ask 
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you to identify that? A Drs. Groover, Christie and Mer¬ 
ritt, $40 and $25. 

Q I hand you Plaintiffs Exhibit 3-C and ask you to 
identify that. A Dr. Paul E. Crehan, May 15, 1946, to ; 
January 1948, $380. 

Q I hand you Plaintiff’s Exhibit 3-E and ask you to 
state what that is. A Drs. Talbot, Larkin and Cobey, 
professional services, $65. 

Q What was the amount of your Lawrence Memorial 
Hospital bill, Mr. Hill? A I think it runs about $120. 

MR. WILLIAMS: This bill has already been stipulated, 
Hotel Annapolis. 

MR. GALIHER: May I see those bills? 

MR. WILLIAMS: I may say, your Honor, at this 
time— 

BY MR. WILLIAMS: 

Q Now, Mr. Hill— A (Interposing) There is an¬ 
other bill there. 

Q What was that? A Dr. Miller, X-rays in Bos¬ 
ton. 

35 Q How much was that? A I don’t have that 
here. I believe it was only $15. 

Q Is that for the X-rays, March 1947, we have just 
been—that Dr. Lambros has shown the jury? A That’S 
right. | 

Q These X-rays were taken by Dr. Miller in Boston? 
A I think his name is on them. 

MR. GALIHER: Mr. Williams, I understand you to 
make the statement to the Court that all these bills were 
stipulated at pretrial. Here is one that was not. We had 
the pretrial in November, and this— 

MR. WILLIAMS: None of these were stipulated at 
pretrial. 

THE COURT: That is Dr. Crehan’s bill? 

MR. GALIHER: $380, and I object to that. 

MR. WILLIAMS: Let’s step to the bench. 

(Thereupon, counsel approached the Court’s bench, the 







witness retired from the witness stand, and out of the 
hearing of the jury, the following occurred:) 

THE COURT: There is no testimony from the stand 
that this doctor treated him approximately from the time 
he went home, and these hospital bills here, Lawrence 
Memorial Hospital, he called in Dr. Dorsey and he was 
still continuing to give him treatment, and I presume this 
bill is back in 1946, no date. 

MR. GALIHER: Let me tell you the objection; 
36 I attended the deposition and I asked him if he 
would designate the dates, and counsel knew I was 
insisting on that and it was not forthcoming. We simply 
have a bill. Certainly I put them on notice, and I cer¬ 
tainly put the doctor on notice. 

THE COURT: On page 9 of the deposition, Dr. Cre- 
han: 

“You have seen him approximately six times since Sep¬ 
tember, 1946, when he had the hospitalization? 

“I have seen him several times since then. 

“By ‘several’ how many would you say approximately? 

“I have seen him twice a month on the average—maybe 
some months I didn’t see him. 

“When he came in would you see him, or would there 
be some occasions when he would just come in for heat 
treatments? 

“I would see him.” 

MR. GALIHER: I don’t think that record establishes 
a $380 doctor bill. 

THE COURT: I don’t think it does either. 

MR. WI LLIAM S: The fact is that this plaintiff has 
seen Dr. Crehan about five times a month. 

THE COURT: Crehan is a general practitioner. I 
don’t know h im , but I know of him, and the general prac¬ 
tice up there is $4 for a house call and $3 for an office 
calk 

MR. WILL IAM S: He pays $5 to Crehan. 

T H E COURT: Diathermy? 
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MB. WILLIAMS: Yes. 

37 THE COURT: Well, I will let it stand this j 
way and think it over. He has to justify that bill 
by visits. The doctor hasn’t laid any foundation in the 
deposition, not for $380. You read it tonight, Mr. Boyd. 

MB. BOYD: There is a Court of AxDpeals decision 
which says if this is the bill the doctor sends it is ad¬ 
missible. 

THE COIJBT: Call him up. I will think about it, 
and you call them about it 

(Thereupon, counsel returned to the trial table and the 
witness resumed the stand, and, in the hearing of the jury, 
the following occurred:) 

THE COUBT: Members of the jury, this Court does 
not sit any longer than 3:30 o’clock any day, as I have 
found out it doesn’t pay, so you are going to be excused 
now until tomorrow morning at 10 o’clock, and in the mean¬ 
time you are given the usual and repeated caution not to 
talk about this case among yourselves, or to anybody else, 
and if anybody presumes to talk to you about it, notify 
the Court immediately. 

Those in the court room remain seated until the jury 
leaves the room. 

(Thereupon, at 3:30 o’clock p.m., Court was adjourned 
and further proceedings herein continued until Tuesday, 
January 27, 1948.) 

• • • • 

40 Proceedings 

MB. BOYD: Mr. Hill, will you resume the stand? 

(Thereupon, the plaintiff resumed the stand for further 
direct examination by counsel) 

Further Direct Examination 
BY MB. BOYD: 

Q Mr. Hill, I exhibit to you at this time this chair 
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(indicating), and ask you whether or not you can identify 
this? A Yes. 

MR. BOYD: I offer this in evidence at this time. 

THE COURT: It may be received. 

(Thereupon, the chair referred to was marked as Plain¬ 
tiff’s Exhibit No. 4 and received in evidence.) 

MR. BOYD: You may examine, Mr. Galiher. 

T HE COURT: May I suggest that you turn the chair 
up on end, as somebody may make a mistake. 

MR. ft AETHE R: Suppose we hide it for the time 
being, Your Honor. 


Cross Examination 
BY MR. GALIHER: 

Q Mr. Hill, as I understand it, you are still employed 
by the- Mayor of Medford, at a salary of twenty-four 
hundred a year? A Right 

41 Q You did not lose any of that salary on 
account of being away from work one day a week 
when you said you were in the hospital? A That is 
right. 

Q You told us that you had registered in the hotel 
the day before this accident occurred? A That is right. 

Q And that is what is called a parlor-bedroom suite 
consisting of a bedroom and a sitting room? A Just a 
bedroom and sitting room. I asked for a double room 
and they had none, and that was the next best. During 
the wartime everyone was crowded and Mrs. Hill was 
with me at that time. 

Q She met you in the lobby and asked you if you were 
having trouble getting a room? A Yes. 

Q And as a result you got this sitting room, did you? 
A Right. 

Q And there was quite a crowd in the lobby and it was 
quite difficult to get a room? A Right 

Q How many chairs, if you recall, were in the sitting 
room? A I don’t know. 
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42 Q Were there more than three—would you de¬ 
scribe for the Court and jury the contents, as you 

remember, of the sitting room? A I know there was a 
sofa, davenport; I know there were two chairs. 

Q Were there any other chairs like this one in the 
room? A I can’t recall. 

Q Would you recall that there were several chairs like 
that one, or that there was another chair which was 
similar? A I know there was two chairs. 

Q At what time did you check into the hotel on Sat¬ 
urday? A I believe it was in the morning. 

Q And you had a business transaction in Washington 
on that day? A Yes. 

Q That evening; what time did you and your wife re¬ 
tire to your suite? A I can’t recall the exact hour. 

Q By the way, were you reimbursed for the money 
you expended on the hotel bill? ! 

MB. WILLIAMS (interposing) By whom? 

BY MB. GALIHEB: 

43 Q When you got back to Massachusetts, the per¬ 
son or organization for whom you were making the 

trip— A (Interposing) No, not yet. 

Q You were not? A- No. 

Q You told us you retired to your room approximately 
what time on Saturday evening? A I really can’t recall 
the exact time. 

Q You and your wife were playing a game of gin 
rummy or just plain rummy? A Just plain rummy. 

Q How long did you play on that evening? A Oh, a 
couple of hours. 

Q What chair did you sit on? A I sat in the bed¬ 
room. 

Q You did not play at all in the sitting room? A No. 

Q And you disrobed and got ready for bed when you 
had your game? A That is right. 

Q Now, when you went in the sitting room, you were 
in that room—after you registered you went in the room, 
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I assume, and stayed for a while on the Saturday morn¬ 
ing? A I believe so. 

44 Q Then you came back in the evening? A That 
is right. 

Q And you stayed for a while in the sitting room before 
you went in the bedroom? A Yes, we did. 

Q Did your wife ever sit oh the chair in question? A 
No. 

Q (Continuing) Which your counsel has introduced 
into evidence? A No. 

Q Did you ever put a suitcase or bag or anything of 
that sort on it? A The suit case was brought in by the 
boy into the bedroom. Q Did you have occasion to pass 
that chair? A I had to in order to get to the door. It 
was on my left When you went towards the door you had 
to pass that chair. 

Q You are talking about the door to the hallway or 
bedroom? A Hallway. 

Q Did you notice any cracks or anything wrong with 
it on Saturday? A No. 

Q When on the Sunday morning, on the occasion of 
your fall, the floor of the hotel was carpeted, was it 

45 not? A Yes. 

Q Covered from the wallboard? A It was car¬ 
peted. 

Q Where you fell? A Right. 

Q When you and your wife started to play your game 
before going to church you picked that chair up and 
brought it over to the table? A Yes, sir. 

Q Over to the table? A Yes, sir. 

Q How far from where you moved it was it to the 
table? A From here (indicating) to you. 

! Q Did you notice whether anything was wrong at that 
time? A No. 

Q It had no cracks that you noticed? A I just brought 
it over to sit down on it. 

Q It worked all right so far as you knew— A (Inter- 
posig) I just picked it up and brought it over. 
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Q It did not appear to be loose, did it? A No. 

Q Where was Mrs. Hill seated? A Facing me, j 

46 like yon are sitting now; facing me as I came across. 

Q What was she seated on? A Seated on a 
big, larger chair, with arms on it. 

Q Sort of an armchair? A Yes, sir. 

Q A soft chair, was it? A I couldn’t testify what the 
chair had on it. 

Q It matched the davenport and sofa, didn’t it? A 
Something on that order, yes, sir. 

Q Something on that order? A Yes, sir. 

Q Yon sat on the chair down in front of the table? A 
Yes, sir. 

Q Will yon describe how yon sat down on the chair? 
A I placed the chair in front of the table and passed 
between the table and the chair, and sat my weight on it. 

Q Did yon sit full and squarely on the leather seat 
or more on one end of the chair than the other? A I 
really don’t know. Personally I really think I sat right 
square down on it; my whole weight. 

Q And as yon did that, the chair collapsed? A Yes; 
sir. 

Q Yon had not been seated for any time prior to— A 
(Interposing) It happened almost instantly. 

Q Yon came down on the carpeted floor, as yon 

47 indicated to your counsel? A Right. 

Q Was there any splitting or cracking of the 
chair when it collapsed? A I was too much disturbed. 

Q I mean as yon were going down. A I can’t recall. 
All I know is I fell. 

Q When yon reached the floor as indicated, did yon 
have occasion to notice the chair? A Not until one of 
the employees of the hotel held it up. 

Q Then it was that yon noticed those cracks which 
were running along from the leg of the chair? A I just 
saw it was crumbled; I couldn’t tell you about cracks, 
anything else like that. 
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Q You just noticed the leg— A (Interposing) Col¬ 
lapsed underneath. 

Q Did you notice any of the places where the leg is 
fitted into the frame? A No details at alL All I know 
is that the leg was crumbled under me. 

Q When did you decide to have this operation you told 
us about that you are going to have in March? A Before 
I came up. 

48 Q Before you came here? A Before I came to 
Washington. I told Dr. Crehan it was all right 

for him to tell Dr. Dorsey. 

Q Dr. Dorsey told you over a year ago that you should 
have an operation? A Right, sir. 

Q And you refused to have one? A Right, because 
I fear it very much. 

Q At the time your deposition was taken in Boston 
last August you had still stated you were not going to 
have the operation? A I still have the fear of having it, 
but I am going to have it. 

Q Have you seen any other doctors other than the 
four physicians whose names have been mentioned here— 
five physicians, I think: Dr. Rosenberg, Dr. Crehan, Dr. 
Cobey, Dr. Lambros— A (Interposing) Wyatt, and Dr. 
Miller. 

Q And have you seen any other doctor? A Dr. 
Wright, the X-ray expert. 

Q You have also seen several osteopathic physicians, 
haven’t you, for treatment of your back? A No—I found 
out he wasn’t an osteopath. 

Q Who was he? A Just a rubber. 

49 Q Was he advertised as an osteopath? A We 
had some trouble, and finally I found out he wasn’t 

an osteopath. 

Q How long did he treat you? A Just the several 
times I went to him, 

Q Is he the one who gave you the Turkish baths? A 
He was the one who gave me the rubs. 
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Q Mr. Hill, are you familiar with Dr. Cobey’s testi¬ 
mony and his opinion? Yon are familiar with that, are yonr 
not? A Not in its entirety. 

Q Well, did he tell yon he had reached the opinion 
that yon had an old back injnry in yonr back which had 
existed prior to the injnry in February of 1946? A Not 
to me personally. 

Q He did not state that to yon? A No. 

Q Did yonr connsel tell yon he had stated that? 

MR. WILLIAMS: (Interposing) We have Dr. Cobey’s 
deposition here in the file and intend to offer it in evi¬ 
dence. Mr. Galiher is assnming to testify for the doctor 
who— 

THE COUBT (Interposing) He may answer. 

BY MR. GALIHER: 

Q Did yonr connsel tell yon that Dr. Cobey had so 
testified last Saturday that yon had an old back 
50 injnry there in yonr back which was considerably 
before the injnry yon had in February, or on Feb¬ 
ruary 3,1946? A No, sir. 

Q Well, is it a fact that yon had injured yonr back 
prior to February, 1946? A No, sir. 

Q And had what Dr. Cobey called a nerve condition 
there? A No, sir, Dr. Cobey did not discuss to me but 
one thing, and that was that he couldn’t feel my pulse 
when my arm was in the air. 

MR. GALIHER: Thank yon. I think that is all, Yonr i 
Honor. 

MR. WILLIAMS: At this time we would like to offer 
the deposition of Dr. Dorsey, and if agreeable to Mr. 
Boyd he will read the questions— 

THE COURT: (Interposing) For the purpose of the ; 
record, let ns indicate that Mr. Boyd, for the purpose of 
putting the deposition in will be Doctor Dorsey. 

MR. GALIHER: In this and in several of the other ; 
depositions there were objections taken in several places. 

THE COURT: I would suggest that when yon come to i 
that matter, that yon come to the bench. 


i 
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MR. GALIHER: Maybe I won’t press my objections, 
or he will concede it was well taken. 

51 THE COURT: I want first to say this to the 
jury: A deposition is testimony of an individual 

that is taken outside of the jurisdiction in which the 
Court is sitting; in other words, as already indicated, you 
have testimony of a medical doctor practicing medicine 
in the City of Boston, Massachusetts. 

Now, Do:. Dorsey is not on the stand physically, but his 
testimony is being offered to you by way of what we in 
the law call a “deposition.” In other words, he was in¬ 
terrogated under oath in Boston by Mr. Williams and he 
was cross examined by Mr. Galiher in Boston on the date 
indicated, so you are to take the direct examination and 
cross examination of that witness in the same fashion that 
you would take it if physically on the stand before you. 
The same will be true with respect to any other testimony 
of any other person by way of deposition read in this case. 

MR. WILLIAMS: May I borrow your copy of it, so 
I may read the questions and Mr. Boyd may read the 
answers. 

(Thereupon, the Court handed the document referred to 
to counsel.) 

MR. WILLIAMS: Thank you, Your Honor. 

(Thereupon, the deposition of Dr. Joseph Farrell Dor¬ 
sey was read to the jury by counsel, as heretofore indi¬ 
cated, after which the deposition of Dr. Paul J. Crehan 
was read in the same manner, by counsel, and there¬ 
after the deposition of Dr. Milton C. Cobey was 

52 read to the jury by counsel, after the completion of 
which the following occurred:) 

MR. W IL LIA M S: If the Court please, the hospital 
records have already been offered during the course of the 
testimony of one of the depositions here. 

With that, we rest, if the Court please. 

THE COURT: What? I am sorry I did not hear 
you. 
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ME. WILLIAMS: We rest, Yonr Honor. 

ME. GALIHEE: Your Honor, I would like to make a 
motion. 

THE COUET: Then we will excuse the jury. 

Members of the jury, you are given the admonition not 
to talk about this case with each other or anybody else, 
and if anyone attempts to talk with you about it, you will 
report it to the Court immediately. 

(Thereupon, the jury retired from the court room, after 
which the following motion was made on behalf of the ■ 
defendant by Mr. Gaither:) 

Motion for a Directed Verdict 

ME. GALIHEE: I respectfully move the Court for a 
verdict on the ground that plaintiff has failed to show 
any negligence at all here, and further that the doctrine of 
res ipsa loquitur does not apply to this situation. 

THE COUET: My immediate reaction to that, Mr. 
Galiher, is this: With reference to the first part of your 
motion that no evidence has been proven, there is 
53 no doubt about that. You don't raise the point that 
there has been negligence proven. 

Number two question of res ipsa loquitur gives me con¬ 
siderable difficulty. I will hear you. 

ME. WILLIAMS: I think the Court of Appeals has 
expressed that very clearly in the case of Moore versus 
Clagett in 48 Appeals D. C. 

THE COUET: All it says, it is a matter of law. It is 
the theater case. That case held where specific negligence 
was alleged, plaintiff is bound by that. 

ME. WILLIAMS: May I show you the language I 
have reference to? 

(Thereupon, counsel approached the bench and handed 
the case referred to to the Court.) 

THE COUET: Yes; 48 Appeals D. C., at 410 and 414. 

ME. WILLIAMS: I will read what I had in mind. 
It says here: 
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“The total failure to prove the specific charge of negli¬ 
gence is conceded, hut it is sought to sustain the judgment 
by invoking the rule of ‘res ipsa loquitur’. Undoubtedly, 
under a proper declaration, the rule may be invoked in a 
case of this sort, and the proof here adduced was suf¬ 
ficient to raise the necessary presumption of negligence.” 

THE COURT: I will refresh my recollection 

54 out your reading it to me (reading to himself) 

Now, Mr. Galiher, the Court holds in this case 
and by way of citing the Sweeney case, which I mentioned 
to you yesterday— “The total failure to prove the specific 
charge of negligence is conceded, but it is sought to sustain 
the judgment by invoking the rule of ‘res ipsa loquitur’,” 
advancing the doctrine of res ipsa loquitur— 

“Undoubtedly, under a proper declaration, the rule 
may be invoked in a case of this sort, and the proof here 
adduced was sufficient to raise the necessary presumption 
of negligence. But the variance between the charge and 
the proof forbids its application here. The rule of res 
ipsa loquitur arises in a case where the accident is such 
that, in the ordinary course of events, it would not have 
happened except through the negligence of the defendant, 
and where the facts relating to the accident are peculiarly 
within his knowledge. In such case, from the mere hap¬ 
pening of the accident, a presumption of negligence arises, 
which, if not satisfactorily explained by the defendant, 
authorizes a recovery.” 

On the other hand, the interpolation is mine, he may 
allege in detail (continuing reading): 

“It is within the election of the plaintiff to avail him¬ 
self of the rule by merely alleging and proving the cir¬ 
cumstances of his presence, the accident and the 

55 injuries sustained. He may elect, however, to spe¬ 
cifically allege in detail the circumstances of which 

led to the accident and upon which the charge of negli¬ 
gence is based. But, by electing to take this course, he 
assumes the burden of establishing the negligence in the 
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manner charged, and the rule of res ipsa loquitur is 
thereby banished from the case.” 

Now, where they have alleged general negligence, and : 
that being so, you have a situation where a man is injured, 
he does not allege specific negligence bceause he is in the 
dark as to what the specific negligence is, so he tells a 
story, makes a general allegation of negligence, and also 
indicates his injuries and expenses to which he has been 
put. 

Now, I have read the Nebraska case. I am not con¬ 
vinced by that. There is one case in the District Court of 
Appeals, Berghman, I think it is, in 58 Appeals D. C. 

MR. WILLIAMS: I have that here, Your Honor. That 
is the Bannister case, 58 Appeals D. C. at page 15. 

THE COURT: Well, I will do this. I will reserve. 
You go forward, and I will make my decision after lunch; 
On the basis as it stands now, Mr. Galiher, I will deny 
your motion. Are you going to hold as a matter of law 
the corporation is not an assured? 

MR. GALIHER: We don’t contend that he is. 

THE COURT: So his instruction with reference 
56 to that will be granted. 

Bring in the jury. 

(Thereupon, the jury returned to the court room and 
took their seats in the jury box.) 

THE COURT: Proceed. 

Testimony on Behalf of the Defendant 

MR. GALIHER: Call Dr. Rosenberg. 

Whereupon, 

Dr. Richard Rosenberg 

was produced at a witness on behalf of the defendant, and 
having been first duly sworn, was examined and testified 
as follows: 
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Direct Examination 
BY MR. GALIHER: 

Q Will you state your name, Doctor? A Richard 
Rosenberg. 

Q Doctor, you are a physician licensed ot practice 
your profession in the District of Columbia? A Right. 

Q And have been for how long? A Since 1926. 

Q Have you specialized in any particular form of 
medical care? A No, sir. 

Q Do you have any official title at this time? 

57 A Deputy Coroner, District of Columbia. 

Q Are you associated with any hospitals? A I 
am on the visiting staffs of all the hospitals. 

Q Were you called to the Annapolis Hotel on February 
3, 1946, to see Mr. Hill? A I was. 

Q Will you tell us approximately what time it was 
when you reached there and what you found? A It was 
the 3rd of February, 1946—I will have to find those notes 
here (producing paper from pocket) 11 a.m. and 1:40 
pan. The 11 a.m., I believe, is the time Mr. Hill had his 
difficulty, and I think 1:40 p.m. is the time I arrived. 

Q • What did you find when you arrived there? A Mr. 
Hill was lying on a couch and said he was unable to rise, 
because he had fallen and hurt his back. I told him at 
that time if it hurt that badly he would have to go to 
the hospital. To the best of my recollection he refused 
that and I have a note here (indicating) a half an hour 
later I went back. 

Q Was Mr. Bowen in the room, seated over there (re¬ 
ferring to gentleman seated at the defense counsel table) ? 
A Yes, sir. To the best of my recollection Mr. Bowen was 
with me the second time. I don’t recall whether he did 
the first time or not, and I don’t recall any conver- 

58 sation with him. 

MR. GALIHER: That is all. 
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Cross Examination 
BY MB. WILLIAMS: 

Q Yon are the hotel physician, or were the hotel physi¬ 
cian at the time? A At that time. Not now. 

MB. WILLIAMS: That is all 
THE COUBT: Step down. Doctor. 

MB. GALIHEB: May the doctor be excused? 

THE COIJBT: Yes, yon are excused, Doctor. 
(Witness excused.) 

MB. GALIHEB: Mr. Bowen, would you take the 
stand? 

Whereupon, 


J. C. Bowen 

was produced as a witness on behalf of the defendant, 
and having been first duly sworn, was examined and testi¬ 
fied as follows: 


Direct Examination 


BY MB. GALIHEB: 

Q Will you please state your name? A J. C. Bowen. 
Q Mr. Bowen, how are you employed? A How am I 
employed? 

59 Q Yes, sir. A Assistant manager at the hotel. 
Q For how long? A Since May 3, 1942. 

Q In February, 1946, did you happen to be on duty 
in the hotel about the time Mr. Hill sustained his acci¬ 
dent? A Yes, sir. 

Q And did there come a time when you were notified? 
A Yes, sir. 

Q And what did you do as a result of receiving that 
notification? A I immediately called up Dr. Bosenberg. 

Q Subsequent to that, what did you do? A Well, I 
didn’t do anything until Dr. Bosenberg got there. 

Q When Dr. Bosenberg arrived, what did you do? A 
I went to the room with Dr. Bosenberg. 
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Q Tell us, please, what you found. A Mr. Hill was 
lying on the couch when we went into the room, and of 
course the chair was turned over with the leg crushed in. 
Q Just as we have seen it here today? A No, sir. 

Q How was it? A The chair itself—it seemed to me 
that in order for the leg to get in that position— 

60 MR. WILLIAMS: (Interposing) I object to 
that, if the Court please. I don’t think this witness 

can state his opinion. 

BY MR. GALIHER: 

Q Will you show us, if you can, the position it was in 
when you reached their room? A The chair back of you. 
just like this (indicating). 

Q And with the split visible as we see there? A Yes, 
sir. 

(Thereupon, the chair was brought forward by counsel 
and exhibited to the jury for their inspection.) 

BY MR. GALIHER: 

Q What conversation did you have with Mr. Hill re¬ 
garding his fall? A I did not have any conversation at 
all with Mr. Hill. 

Q Did you ask him what happened? A No, I did not, 
Dr. Rosenberg did. 

Q Did you hear what Mr. Hill said? A He said he 
had fallen from a chair, yes. 

Q Can you tell us, if you know, how long that chair 
had been in the hotel at that time? A I believe our rec¬ 
ords showed it was bought in 1940. 

Q Do you recall approximately how many chairs of 
that type were purchased at that time? A I am sorry, I 
do not 

61 Q Mrs. Yeadaker would know that? A Yes. 

Q Our next witness? A Yes, sir. 

Q This chair was purchased—manufactured by the 
Northern Furniture Company of Sheboygan, Wisconsin, 
was it not? A Yes, sir. 

MR. GALIHER: I believe that is all, Your Honor. 


a 
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Cross Examination 

BY MB. WILLIAMS: ! 

Q As I understand, Mr. Bowen, you have been assistant 
manager up at the Annapolis Hotel since 1942? A Bight. 

Q Do x you know of your own knowledge that this chair 
has been repaired and that there has been a nail driven 
through here (indicating to witness) and none in this rung 
over here (indicating) ? A I don’t know. 

Q Do you know whether or not a nail was there when 
the chair was purchased? A That I could not telL 

Q And you are able to offer no explanation of why ai 
nail was driven in the rung of the chair over here 
62 (indicating) and not over here (indicating)? A I 
could not 

Q Are you able to tell us what this substance is on this 
leg of the chair here (indicating); is that glue? A I 
could not tell you. 

Q Are you able to tell us, Mr. Bowen, whether or not 
this split had existed in the chair before this accident? A 
That I am sorry I am not able to say. 

Q You don’t know? A No. 

MB. WILLIAMS: That is all, Your Honor. 

Redirect Examination 
BY MB. GALIHEB: 

Q Mr. Bowen, do your records show what kind of wood 
is in that chair? A Yes, sir. 

Q Do you know? A No, sir. 

MB. GALIHEB: That is all. 

Recross Examination 
• BY ME. WILLIAMS: 

Q Do you know whether the other 39 chairs you bought 
from the Northern Furniture Company had nails on one 
side and not on the other? A No. 
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Q Do you have somebody at the hotel to repair furni¬ 
ture? A We have a maintenance man. 

63 Q Does he keep the records, the maintenance 
man? A That chair has been out of service for 

two years. 

Q It has been in your custody at the hotel for the 
past two years? A It has. 

Q Do you know whether or not a wood expert went 
up there and examined that chair since the date of the 
accident? A I don’t believe he did. 

Q Would records be made of the repair of this chair 
prior to 1946? A Maybe, but we have had quite a few 
changes. 

Q Haven’t you taken the trouble to explore your records 
to see whether or not repairs were made to that chair? A 
I have not, no, sir. 

Q Is that repair man up there a full-time employee? 
THE COURT: Of course, this is outside the scope of 
direct examination. 

MR. BOYD: I did not hear any objection from counsel 
THE COURT: I did. 

MR. WILLIAMS: Do I understand, Your Honor, that 
we are not going to be permitted to go further into this? 
THE COURT: Excluded. 

MR. GALIHER: Step down. 

(Witness excused.) 

64 MR. GALIHER: Call Mrs. Yeadaker. 
Whereupon, 

EUa Yeadaker 

was called as a witness on behalf of the defendant, and 
having been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
BY MR. GALIHER: 

Q Will you please state your full name? A Ella Yea¬ 
daker. 


/ 
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Q And what is your occupation, Mrs. Yeadaker? A 
I am executive housekeeper of the Annapolis HotdL 

Q How long have you been executive housekeeper of 
the Annapolis Hotel? A I have been at the Ann apolis 
Hotel for about six years. 

Q Were you on duty in the month of February 1946? 
A Yes. 

Q When Mr. Hill had an accident there? A Yes, I 
was. 

Q Will you tell us, if you recall, on what floor Mr. Hill 
was staying at the hotel? A He was on the tenth floor. 

Q Do you recall where his room was? A 1023. 

Q Exactly what is 1023? A It is a living room 

65 and bedroom. 

Q How many of those suites do you have on the 
tenth floor? A Only one on the tenth floor; we have two 
in the house. 

Q Only two similar to that in the hotel? A Yes. 

Q What are your duties as executive housekeeper with 
respect to the inspection of any rooms or any suites, par¬ 
ticularly this particular suite? A Of course, the suites, 
if anything special was required, I would have to do my¬ 
self. Of course, any of the other rooms are left to the 
assistants. 

Q What are your duties with respect to this particular 
suite when one guest leaves and before another guest comes 
into the suite? A First, the maid does the work, supposed 
to be completed. Then the housekeeper has to inspect 
everything, lights, faucets, and the general condition of 
the furniture and the cleanliness of the room—just every¬ 
thing in general. 

Q Prior to Mr. Hill’s occupancy of the room, do you 
recall whether or not you made an inspection? A Yes, 
I know I did. 

Q Will you tell us how much inspection you made with 
respect to the chairs and sofa? A I did not sit 

66 on them, but I did not notice anything wrong with 
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any of them because they were all in good condition. 

Q Did you walk around and look at the articles of 
furniture in the room? A Yes, we always do. 

Q This has been identified as chair (indicating) that 
collapsed, without putting it together, would you tell us 
whether or not you noticed any cracks along the side here 
(indicating) ? A No, no, no. I did not notice anything 
at all wrong with the chair. In fact— 

Q Pardon me. A We have 40 like that. We had no 
trouble with any of them. 

Q What sort of wood is that? A Chestnut. 

Q And approximately how long had this chair and the 
other 39 been in the hotel? A Since 1940, about that time. 

Q Were they put in the various rooms? A Yes. 

Q And in the various suites of the hotel? A Yes. 

Q Since the accident, have you had any trouble 
67 with any of the chairs of this particular set? A 
Only one, which has the cane punched through, but 
that was done by someone. 

Q This chair? A Bight in the middle of the cane. 
Not in the other part at all. 

Q What did you do when it was called to your attention 
that Mr. Hill had had an accident? A I did not do any¬ 
thing. • 

Q Did you put the chair somewhere? A I think the 
assistant manager took it down to the manager’s office. 

Q Where it was kept? A In that office for a year or 
so, and moved from time to time. Then he asked me to 
put it away some place. It should not have been broken 
up like that, but it has had so much handling it got in 
that condition. 

Q Do you know whether anybody made any attempt 
to do anything to it? A No, no one. 

Q Anything before the accident? A I know of none 
before. 

MR. BOYD: (Interposing) As I understand you, you 
say you know none was made before the accident? 
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THE WITNESS: Gat in that condition from so 

68 much handling in the manager’s office. It was not 
there at first. 

ME. WILLIAMS: The leg was originally broken? 

THE WITNESS: Badly cracked but it stood np all 
right. 

BY ME. GALIHER: 

Q Was that nail put in there according to yonr knowl¬ 
edge by anyone in the hotel? A No. 

ME. WILLIAMS: You mean yon don’t know. 

(No response.) 

Cross Examination 

BY ME. WILLIAMS: 

Q How is it you know, Mrs. Yeadaker, that no one has 
repaired the chair? A To my knowledge nobody has re¬ 
paired the chair. 

Q Isn’t there a man kept at the Annapolis Hotel whose 
duty it is to repair furniture? A Yes, sir, absolutely. 

Q Doesn’t he report to anyone? A I know he has 
not. 

Q How do you know he has not? A I am the one 
who sends all furniture to be repaired. 

Q Is any record kept in the hotel of what this man 
repairs? A No. In good furniture like that it 

69 wouldn’t be repaired at all. 

Q In “good furniture” like this, you say? A 
In good furniture we would not have kept a record of it 
at all. 

Q How do you have a recollection so vivid that this - 
chair has not been repaired? A None of that set has 
been repaired. 

Q How is it that one of these rungs has a nail in it 
and the other one does not, and the nail is bent? A I 
don’t know. 

Q You don’t know how that happened? A No. 

Q Do you have any distinct recollection of examining 
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this particular chair on February 2, 1946, two years ago? 
A I do because the question came up, and the manage¬ 
ment, after Mr. Hill fell— 

Q “When the question first came up”? A I think 
it happened on Sunday. 

Q You did work in the hotel on that Sunday? A Yes, 
I have been there right along. 

Q And on that Sunday you were asked if you had in¬ 
spected the chair the day before? A Yes. 

Q And you said yes? A Yes. 

70 Q Did you learn whether or not you had in¬ 
spected this particular chair? A All the furniture 

in the room in general. 

Q How many other rooms were inspected that day? A 
I wouldn’t know exactly. Some days 15 or 20; some less 
than that. 

Q Your mind is able to go back at that time and you re¬ 
call looking at that chair? A I do, because the question 
came up about it at the time. 

Q Do you remember, Mrs. Yeadaker, when you looked 
at that chair on February 2 that there was glue on the side, 
here *(indicating) ? A I did not examine the chair to 
that extent. 

Q When you say you examined the furniture, you mean 
you walked in the room, looked around, and everything 
appeared to be in order, clean, and you left? A Every¬ 
thing, and solid as those chairs (indicating)—I did not 
pick up every chair and examine it. 

Q What do you mean when you said on your direct 
examination it was your duty to examine the furniture? A 
I don’t think anyone could examine furniture to that extent. 
Q Did you sit on the furniture to see if it was stable? A 

71 I don’t think any housekeeper can go and sit on 
every chair. They looked solid and good. It was 

an especially good suite that had everything else in it good. 

Q Did you particularly look at the sides of the furni¬ 
ture? A Particularly looked at all the furniture around 
the room. 



49 


Q Did yon notice the glne at that time? A No, not at 
that time. 

Q Do yon know how it got there? A No. 

Q Was there another housekeeper whose duty it was 
to inspect at that time? A No. 

Q You were the only housekeeper there at the An¬ 
napolis Hotel? A I was at that time. 

Q Is there another housekeeper at the Annapolis Hotel, 
Mrs. Yeadaker? A Yes. 

Q Who is that? A We have two floor housekeepers.j 

Q Two floor housekeepers? A Yes. 

Q What is the name of the other housekeeper?- 

72 A She isn’t there any more—Arvin—but she is not 
employed in there any more. 

Q Did she occasionally have furniture repaired at the 
hotel as you would? A No. 

Q Why didn’t she have that function if she was house¬ 
keeper? A I was the one who was supposed to do that. 

Q Aren’t her duties the same as yours? A I don’t 
quite understand. 

Q I say, aren’t her duties at the hotel the same as 
yours? A Yes, except she is not as responsible for every¬ 
thing as I am. 

Q What hours did you work? A Eight to 4. 

5. 

Q What hours did you work? A Eight to 4. 

Q At the sarnie time you worked? A The same. 

Q Did she cover the same floor as you covered, the tenth 
floor? A No, not exactly. 

Q What do you mean? A The work is divided 

73 up each day, you see. The work is distributed. 

Q Would you know if Miss Arvin had furniture 
repaired? A I would, yes. 

Q How? A Because I am the one who sends all 
furniture to be repaired. 

Q In seven years, you can tell us now, from your mem¬ 
ory, that none of these particular 40-odd chairs have been 
repaired? A Absolutely. 
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Q That is the same as to all the furniture in the hotel? 
A No, not all. 

Q How do you remember these? A Because those are 
the new chairs. 

Q The newest chairs in the hotel at that time? A 
Well, in those rooms, in that part of the house, yes. 

Q This suite is $10 a day? A I don’t know the price. 
I have nothing to do with that part of it. 

Q By the way, Mrs. Yeadaker, are you able to tell us 
at the time you inspected the chair, was the bolt loose at 
that time? A No, that chair was standing— 

74 MB. WILLIAMS: Just answer the question put 
to you. 

THE WITNESS: No, I did not see that screw. 

Q You did not see the loose screw? A No. 

MB. GA UHE B: That is defendant’s case, your Honor. 
MB. WILLIAMS: I have another question, Your Hon¬ 
or. 

BY MB. WILLIAMS: 

Q Do you know whether the other 19 chairs you have 
described in this*set have a nail on the left rung, and not 
on the right rung? A No, I didn’t know that. 

Q Would you be able to make such examination for us 
and tell us? A You mean when I go back to the hotel? 
MB. WILLIAMS: Yes. 

THE WITNESS: I would. 

MB. GALIHEB: I would like to have that done. 

MB. BOYD: Will you stipulate that the others do not? 
MB. GALIHEB: I would be glad to have you go up to 
the hotel at lunch time. Your Honor, I would be glad if 
Mr. Williams wants to go up there and look at the other 39— 
MB. BOYD: (Interposing) We will have lunch at the 
Annapolis Hotel. 

THE COUBT: All right. Be back at 1:45. 

Members of the jury, I give you the same admoni- 

75 tion as heretofore—not to discuss this case with 
each other and do not let anyone discuss it with you. 
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(Thereupon, at 12:30 o’clock p.m. a recess was 
taken until 1:45 o’clock p.m.) 

After Recess 

(Thereupon, the trial of the above-entitled action 
was resumed at 1:45 o’clock p.m.) 

THE COURT: (Addressing the jury) I am going to 
permit the jury to separate because I am going to have a 
conference with counsel. I don’t want your sitting in your 
chairs speculating. I am going to ask you to leave the 
court room and come back when you are sent for. 

(Addressing counsel) Will you come to the bench, 
please? 

(Thereupon, the counsel approached the bench, and 
the following occurred:) 

THE COURT: I am a little bit disturbed about this 
res ipsa loquitur in this case. In the Brving case—in re¬ 
reading the Sweeney versus Erving case, in the Supreme 
Court, my reaction is to let the case go to the jury on the 
general question of negligence. You may raise the ques¬ 
tion, what is the evidence of negligence? The chair has 
been exhibited to the jury. They have seen it. There has 
been testimony to the effect that there is regular inspection. 

The question is, in the jury’s mind, I assume, the 
76 question of fact: Could the condition of that chair, 
particularly the split in the side and the nail, be 
seen before the accident so as to put whoever inspected 
it on notice. The chair was in the room rented to the public. 
Of course, if you take the broad aspect—res ipsa loquitur, 
the thing speaks for itself. The courts have upheld that 
there is a prima facie case or evidence from which the jury 
could infer that there was negligence. However, I think 
that leaves too much as to the facts of the case for the jury 
to speculate about. If there was no negligence, no evidence 
of negligence, I might be inclined to direct a verdict, if I 
concluded the doctrine of res ipsa loquitur did not apply. 

On this record, I do conclude the jury might conclude 
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there is evidence—the chair has been in the hands of the 
defendant ever since the accident. 

Now, I will confess it has given me considerable perturba¬ 
tion of mind. With respect to that, I have a case, a case 
very helpful at times, Buckwalter, 38 Pennsylvania Super¬ 
ior Court Reports. There was an appeal by defendant 
from a judgment of the Court of Common Pleas, No. 2, 
Philadelphia County. The case was decided in 1938. There 
was a verdict for plaintiffs and the verdict was affirmed. 
The nature of the suit was trespass to cover damages for 
personal injury. The opinion is found at page 281 to 284. 
The defendant contended res ipsa loquitur and there 

77 was no issue of fact. 

Now, that seems to uphold my view denying your 
motion and letting the case go to the jury on the general 
question of negligence. 

MR. GALIHER: Your Honor, the difficulty with that, I 
moved for a directed verdict at the conclusion of the plain¬ 
tiff’s case, and Mr. Williams announced to Your Honor 
that he was relying entirely upon res ipsa loquitur and the 
case proceeded. 

THE COURT: On that basis, very true. 

THE COURT: I indicated I was going to reserve the 
question whether the doctrine of res ipsa loquitur applied. 
I will let the case go to the jury, and you may preserve 
your right. 

MR. GALIHER: I will renew the motion that I made 
at the conclusion of my testimony, Your Honor. 

THE COURT: It will be denied. 

MR. GALIHER: That it did not come within the doc¬ 
trine of res ipsa loquitur, and that I did not have to rebut 
any inference of prima facie case. My motion was based 
on the following reasons: One, no negligence has been 
shown; two, the theory of res ipsa loquitur is not applicable 
to this situation; and, three, any inference which 

78 might possibly have been established by the prima 
facie case of the plaintiff has now been rebutted. 
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THE COURT: By what? 

MR. GALIHER: By testimony offered on behalf of the 
defendant. 

THE COURT: That is a question for the jury, isn’t it? 

MR. G ALIHE R: I don’t think so. 

I might say to Your Honor that we went up and had a 
very nice lunch on the Annapolis Hotel. They paid for 
the cab fare up. After we had ordered we went upstairs 
and inspected some of the chairs and I can safely say that 
Mr. Williams had the frame upside down when he was 
asking Mrs. Yeadaker about it, because all the chairs have 
a number of nails in them where it is fitted into the back, 
so the thing is now going to the jury— 

MR. BOYD: (Interposing) We intend to produce re¬ 
buttal evidence on this. Mr. Galiher would not stipulate. 

MR. W ILLIA MS: I am prepared to show Your Honor 
some Federal cases. I did not bring them here because 
I understood Your Honor had already ruled on that. There 
is a case in the Circuit Court of Appeals, I frankly say I 
don’t know which it was, it came out of Georgia. 

THE COURT: The Fifth Circuit j 

MR. WILLIAMS: This happened: A man went into a 
hotel room. He reached up to pull the shade. He 
79 pulled the shade down, and as he pulled it down it 
came loose and fell backwards. The court said res 
ipsa loquitur applied in this situation—that this man did 
not know what caused that thing to give way. It was under 
the control of the defendant, and that the doctrine of res 
ipsa loquitur should apply. I think it is analogous to this 
collapse. It was in the control of the hotel. He sat on 
the chair and it collapsed. 

THE COURT: They kept it there. ; 

MR. WILLIAMS: There is a case against the Ward- 
man Park Hotel, in 52 Appeals D.C., where a woman went 
into the Wardman Park Hotel and she went to use the bath¬ 
room and she flushed the toilet and scalding, steaming water 
came out of the toilet. It burned her severely. The court 
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held the evidence supported the case going to the jury on 
res ipsa loquitur, because the thing was in the hotel room 
and exclusively under the jurisdiction of the defendant. 

MB. GALIHER: (Interposing) A central heating 
plant, that was the theory of that case. 

THE COURT: The thing that bothers me about res 
ipsa loquitur is this: If you boil it down to its simplest 
etymological meaning—the thing itself speaks. What does 
it speak about? The Court says, “Apply the law of torts, 
namely means it is a prima facie case or circumstantial 
evidence of a character which possibly might war- 

80 *rant the inference by the jury that there was negli¬ 
gence, in the Sweeney case, if that is so, and found 

in Sweeney versus Erving, 228 U. S. 238: 

“The general rule in actions of negligence is that the 
mere proof of an ‘accident’ (using the word in the loose 
and popular sense) does not raise any presumption of 
negligence; but in the application of this rule, it is realized 
that there is a class of cases where the circumstance of the 
occurrence that has caused the injury of a character to 
give ground for a reasonable inference that if due care 
had been employed, by the party charged with the care 
of the premises, the thing that happened amiss would not 
have happened.” 

If I stop there and apply that to the facts of this case, 
I would conclude the doctrine of res ipsa loquitur applies 
and I don’t think anybody could conclude to the contrary— 

MR. GALIHER: Your Honor— 

THE COURT: Let me finish. It says further: 

“In such cases it is said, res ipsa loquitur—the thing 
speaks for itself; that is to say, if there is nothing to 
explain or rebut the inference that arises from the way in 
which the thing happened, it may fairly be found to have 
been occasioned by negligence.” 

I am frank to say nothing has given me as much 

81 concern as this case, because I am alternately blow¬ 
ing hot and cold. The case went off on the burden 
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of proof. I am inclined to do this. I have to decide it 
one way or another. I am inclined to do this, since we 
have talked it out from the standpoint of this case here, 
I don’t think now that I shall let it go to the jury on the 
general issue of negligence from the standpoint of evi¬ 
dence. If I do let it go on the question of res ipsa loquitur 
you may preserve your right and see what happens. 

MR. GALIHER: May I ask you if you intend to offer 
any further evidence (addressing counsel for plaintiff) ? 

MR. WILLIAMS: We are going to offer rebuttal testi¬ 
mony. 

THE COURT: To what? 

MR. WILLIAMS: To the testimony of Mrs. Yeadaker 
that this chair is just exactly like all the other chairs up 
at the hotel that came from the factory. 

MR. GALIHER: I will have another motion to make 
at the conclusion of that testimony. 

MR. WILLIAMS: I will be very honest with Your 
Honor: The thing that troubles me now. I don’t want 
to offer this evidence now and step into a directed verdict. 

THE COURT: You are offering it on the theory that 
there is evidence in rebuttal to offset against your evi- 
> dence of negligence? 

MR. WILLIAMS: Yes. 

82 THE COURT: The condition of the chair it¬ 
self? 

I have indicated I am going to let the case go to the 
jury solely on the question of res ipsa loquitur. 

MR. GALIHER: If he offers evidence of specific— 

MR. WILLIAMS: (Interposing) Just rebuttal evi¬ 
dence to Mrs. Yeadaker. 

THE COURT: Her testimony is there was inspection. 
Wait a minute! I am not trying to control what you are 
f trying to do. I am merely saying the state of the record 

now, in view of the provision of law, I t hink now applies, 
is that the accident happened, the testimony on the part 
of defendant was there was inspection. The inference is if 
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there was inspection there must have been inspection of a 
negligent character. 

MR WILLIAMS: We rest, Your Honor. 

THE COURT: Now, I have got to pass on these re¬ 
quests. Will you bring your prayers up here? 

(Thereupon, counsel returned to their respective places 
at the counsel table and returned to the bench and handed 
copies of their respective prayers to the Court.) 

THE COURT: What is wrong with No. 1—defendant’s 
instruction No. 1? 

MR. BOYD: First of all, I would say it is redundant. 

THE COURT: In what way? 

83 MR. BOYD: It starts out by saying, “The jury 
is instructed that latent defects which are con¬ 
cealed”— 

THE COURT: “Concealed, and an incident to ordi¬ 
nary wear and tear, and so develop, as to render discovery 
impossible, in the exercise of ordinary care, are casualties 
which no person can avoid without the exercise of ex¬ 
traordinary care and vigilance which the law does not 
impose”— 

MR. GALIHER: (Interposing) I have scratched that 
word out, “latent,” because I did not think the jury would 
understand that and left “defects which are conceailed.” 

THE COURT: (Reading) “Defects which are con¬ 
cealed,” because if they are concealed they are latent, and 
if latent they are concealed. 

MR. GALIHER: All right. 

MR. BOYD: The next stop there—I take the position 
there is no difference between the development of defects 
and their latent character. 

THE COURT: Wait a minute. “The jury is in¬ 
structed that”—latent is out; “that defects which are con¬ 
cealed, and an incident to ordinary wear and tear”— 

MR. BOYD: What does that mean? 

THE COURT: That is also superfluous. I take it 
you mean an incident ordinary to wear and tear and devel¬ 
oped; right? 
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MB. GALIHER: Yes, Your Honor. 

THE COURT: That ought to go out “Inci- 

84 dent to ordinary wear and tear.” 

MR. GALIHER: That was as to render dis¬ 
covery impossible. 

TELE COURT: I see what you mean. Incapable of dis¬ 
covery in the exercise of ordinary care. If you use that 
language the jury would understand. I think they would 
understand that part. j 

MR. BOYD: I don’t want to re-draft his prayer for 
him. I see many things wrong with it. I submit we have 
defects which develop from ordinary wear and tear, and | 
if we have a chair subjected to ordinary wear and tear, 
it is their duty to discard it if it becomes hazardous. 

MR. GALIHER: You forget, ‘ 1 such as to render dis¬ 
covery impossible.” 

MR. BOYD: If you have reason you should discard 
them. 

THE COURT: The jury is instructed that defects 
which are concealed, incident to ordinary wear and tear, 
and as a consequence of which are impossible to discover 
in the consequence of ordinary care—wait a minute. 

I will charge the jury to this effect, that the duty of 
the operator of a hotel corporation is one of ordinary 
care and that he is not responsible for defects which are 
concealed and which are the incident to an ordinary wear 
and tear; because the law does not charge anybody with 
the responsibility for concealed defects if those defects 
could not be discovered in ordinary wear and tear. 

85 MR. BOYD: What has that got to do with this 
case? If this latent defect does not— 

THE COURT: (Interposing) I think it has to do 
with it If I am running an inn or a restaurant and I 
have a chair there that the public uses either to sit at my 
table or in my room, and that chair is defective, I am not 
an insurer in the sense that I am responsible for some 
defect in that chair that I don’t know about and cannot be 
discovered by a reasonable inspection. That is the law. 
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MR. BOYD: Right, and ordinary— 

THE COURT: (Interposing) Denied as framed, with 
that suggestion. 

MR. GALIHER: Exception. 

THE COURT: Defendant’s instruction No. 2—no, this 
is 4. Granted in substance, but denied as framed. 

MR. GALIHER: Exception. 

THE COURT: Here is 2. No. I will instruct the jury 
the duty is upon the plaintiff to prove his case by a pre¬ 
ponderance of the evidence—the usual instruction. Denied. 

MR. GALIHER: Exception. 

THE COURT: No. 3. Denied. 

MR. GALIHER: Exception. 

MR. BOYD: I say only this, Your Honor indicated you 
would change the substance of 4, which stated defendant 
was not an assured. 

86 THE COURT: I am not going to take these 
instructions. I am not going to deliver a written 
charge. You know my practice. 

MR. BOYD: May I say this as to 3: It is not only 
the duty of the defendant to keep the premises in a safe 
condition, but the duty to furnish in the first instance 
furniture which is safe. Suppose the jury should conclude 
this chair was unsafe at the time it was purchased by the 
defendant, but it could have been ascertained by a reason¬ 
able inspection T 

THE COURT: I think that is sound. 

No. 5. That is the same thing. 

MR. BOYD: We don’t have No. 5. 

THE COURT: (Reading) “The jury is instructed 
that the defendant was not an insurer of the safety of 
the plaintiff but owed him only the duty of ordinary and 
reasonable care, and that if there was no violation of such 
duty on the part of the defendant, or its agents, the plain¬ 
tiff is not entitled to recover.” 

That says the same thing in other language. 

MR. GALIHER: I sort of like the way it sounds. 
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THE COURT: I will grant this. 

MR. BOYD: You denied the other one? 

THE COURT: I deny No. 3 and give this (indicat- 
, ing)* 

MR. BOYD: It says the defendant is not an assured 
but owes him only the duty; that would indicate the 

87 duty of a minimnm character, small nature. 

THE COURT: We went over that yesterday. 
He is in the same position as the Capital Traction Com¬ 
pany. 

MR. BOYD: I don’t like the word “only.” 

THE COURT: Legally speaking, that is the only duty 
he does owe. This is Mr. Boyd’s special prayer. He 
always gives that 
All right No 1, denied as framed. 

No. 4 denied in substance as framed. 

No. 2 denied. 

No. 3 denied. 

Well, No. 5 is granted. 

MR. BOYD: Now, these are the plaintiff’s prayers, 
Your Honor. 

THE COURT: Gentlemen, I will deny that as framed, j 
and I am going to give you in substance what the Su¬ 
preme Court has said in the Sweeney case with respect to j 
res ipsa loquitur. 

I don’t think I ought to use that formidable language 
to the jury. 

MR. GALIHER: (Referring to instruction No. 1) I 
don’t think that is what the Supreme Court said. 

THE COURT: No, the Supreme Court says this: That 
the facts may warrant the inference of the evidence, not 
that it develops. 

MR. WILLIAMS: I don’t say that. 

88 THE COURT: We have to be careful what we 
say to the jury. 

No. 2. That follows as a corollary—the main instruc¬ 
tion is not applicable. Well, that is in substance. 
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Paragraph No. 3. This is the usual stereotyped instruc¬ 
tion. 

MR. WILLIAMS: Yes, sir. 

' THE COURT:*I will grant that. I may vary the lan¬ 
guage, but that is the substance. 

No. 4, the same ruling. 

No. 5. That is the law, isn’t it? No. 5, Mr. Galiher? I 
understand it to be such. 

MR. GALIHER: That is in the law now, Your Honor, 
but this is the first time they have indicated to Your 
Honor they are now claiming an aggravation of pre-exist¬ 
ing circumstances or of a pre-existing situation. The pre¬ 
trial order makes no such statement. 

THE COURT: As I see it, the man makes a claim for 
an injury? All right, there is evidence in the case of 
an unstable back, of a pre-existing condition, and I think 
there is suggestion or evidence of a sort of web forma¬ 
tion in the cervix. 

MR . WILLIAMS: Previous back injury before Feb¬ 
ruary 1946 in that area. 

THE COURT: And that is evidence the jury 
89 must take into consideration. So therefore I must 
instruct the jury as to what degree of applicability 
to the facts were. 

MR. GALIHER: If Your Honor is going to do that, 
in fairness to the Court I should state it was not until 
after this case started that defendant received any notice 
that the plaintiff was claiming aggravation. 

THE COURT: You can argue that, it is not evidence. 

MR. GALIHER: And point out Hr. Cobey’s state¬ 
ment 

MR. BOYD: After the suit was filed. 

THE COURT: We think before or after, it is in evi¬ 
dence; isn’t it? The answer to it is this bill here for $380. 
In his deposition you asked him if he would submit to 
that suggestion. 

MR. GALIHER: He answered “yes,” he would. 
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THE COURT: He has not done so, so therefore I am 
going to instruct the jury to take into consideration what 
a fair value of Dr. Crehan’s services would be under the 
circumstances. j 

MR. BOYD: I would like to call Your Honor’s atten¬ 
tion— 

THE COURT: To what? j 

MR. GALIHER: 66 Appeals D. C. 

THE COURT: The case of Noonan versus Timberlake. 
Do you raise the question of letting the bill go in? The 
bill may go in for $380, but there is no evidence to support 
the fact the doctor indicated he saw the man, and 
90 the jury may elect to allow $380 as a fair bill. That 
case does not hold that. 

MR. BOYD: I don’t want the jury to think we have 
come in here with a bad bill. Do you think that, Mr. 
Galiher? 

THE COURT: This bill has been offered in evidence, 
a bill for $380 for services rendered. 

MR. BOYD: One of the bills. 

THE COURT: The only bill we are talking about, Dr. 
Crehan’s bill. He rendered two, one for $150 and one 
for $380. The latter ran from May 1946 until some little 
while ago. 

Now, there is no evidence in the case to indicate how 
many times the doctor did see the plaintiff. There is no 
evidence from the doctor, but from Mr. Hill who said four 
times a month. The jury will have to determine from all 
the facts and circumstances whether or not the bill ren¬ 
dered was fair and reasonable. 

Very well. 

(Thereupon, counsel returned to the counsel table, and 
the following occurred in the presence of the jury.) 

THE COURT: We will proceed. Mr. Williams? 

i 

• • • • 
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131 DR. PAUL J. CREHAN, a witness, was produced 
on behalf of the plaintiff, and having been first duly 

sworn by the Notary Public, testified as follows: 

Direct Examination by Mr. Williams 

Q Doctor, will you state your full name? A Paul J. 
Crehan. 

Q Where do you have your office, Doctor? A 37 Gov¬ 
ernors Avenue, Medford, Massachusetts. 

Q Doctor, are you a physician duly licensed to practice 
in the State of Massachusetts? A Yes, I am. 

Q How long so? A A little over seven years. 

Q Where did you reecive your direct medical and pre- 
medical training, Doctor? A Dartmouth four years, 
University of Vermont four, and one year at the Mallow 
Institute of Pathology connected with the Boston City Hos¬ 
pital; twenty-four months surgical service, third surgical 
service at the Boston City Hospital. 

Q Did you undergo a period of internship, Doctor? A 
I did. That is it there, three years. 

Q Are you attached to any hospitals here in Massachu¬ 
setts now? A Yes, I am. 

132 Q What are they? A On the staff of the Law¬ 
rence Memorial, Winchester Hospital and the Mal¬ 
den Hospital. 

Q Are you a member of any medical associations? A 
Massachusetts Medical Society. 

Q Doctor, do you know the plaintiff in this case, Mr. 
Clarence Hill, professionally? A I do. 

Q Did you see Mr. Hill after February 3, 1946, in 
conjunction with an injury he sustained in a fall in a 
Washington Hotel? A I did. I saw him the first time 
on February 16, at my office. 

Q What history did he give you at that time? A At 
that time he said he was sitting in a chair, under date of 
February 3, at the Annapolis Hotel, Washington, and the 
leg of the chair gave way underneath him, and he fell off 
to the floor and wrenched his neck, I believe, complained 
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of pain in his back mostly at that time, in his lower and 
npper back. 

Q What symptoms did he have at that time, Doctor? 
A At that time he was complaining of a pain in his neck 
and pain in his lumbar sacro region, also pain down his 
left arm, and slight numbness at that time, also. 

Q Where was this numbness, Doctor? A On the sec¬ 
ond, third and fourth fingers of the left hand. 

Q Did you take any tests for the numbness? A Yes, 
I did, pin prick. 

Q What reaction did you find? A He was less sensi¬ 
tive. 

133 Q Than would be normal? A Yes. There were 
some sensation changes there. 

Q Did you recommend any treatment to him at that 
time? A At that time I gave him some diathermy treat¬ 
ment to his back and to his neck, and also at that time 
prescribed some Empirin compound with codine for the; 
pain, and suggested a little hyperextension at home. 

Q Over what period of time did you give him this 
diathermy treatment? A He still comes in occasionally 
for that. 

Q At that time did you make any diagnosis of his 
condition? A At that time I questioned whether it may 
have been a ruptured disc; that was my impression, an 
acute sacro iliac sprain. 

Q Approximately how many times a month would you 
see him over the period of February 1946 until September? 
A September 1946? 

Q Yes. A Probably about four or five times—it 
varied. In June I saw him twice; the next, once, Septem¬ 
ber—September 10 in the office, and in May there were 
seven visits—probably average four. 

Q Did there come a time when you recommended to 
him that he go to a hospital? A Yes. 

MB. GALIHER: I object to that question, leading. 

MR. WILLIAMS: Let me reframe the question. 
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MR. GAUHER: Go ahead. 

MR. WILLIAMS: Do yon withdraw the objec¬ 
tion? 

134 MR. GALIHER: Yes. 

Q Answer the question. A I wanted him to go to the 
hospital before the September 10 visit, but he felt he 
didn’t want to go, and he came to my office on September 
10 complaining of this pain in his neck and down his arm; 
it was more severe at that time than it had been. And 
he also had some pain radiating down into his chest, 
which had me a little worried at the time, too. He 
finally went in the hospital September 12. 

Q What hospital? A The Lawrence Memorial Hos¬ 
pital, Medford. 

Q What treatment was rendered to him at the hos- 
pital? A At that time we took some X-rays, on the fol¬ 
lowing day, which was the 13th of September. He came 
late in the afternoon, I believe, of the 12th, and we took 
some X-rays the following morning, on the 13th which 
showed some arthritis in the cervical vertebrae, and at 
that time we also had an electro cardiagram to rule out 
any possibility that this pain in his chest might be a 
heart condition, and that is entirely negative, and it was 
within normal limits. I had Dr. Dorsey see him the 
day following the X-rays, on September 14, in consulta¬ 
tion. 

Q In your opinion, could the arthritic changes which 
you described account for the symptoms which this patient 
has expressed? A It might account for some of 

135 them in view of the fact that—I say that in view 
of the fact that he had X-rays in Washington, and 

Dr. Lambros sent me a report that he had no arthritis on 
any X-rays taken at that time immediately after the acci¬ 
dent. But the arthritis would not cause all of his symp¬ 
toms, no. 

Q Can that be traumatic in origin, Doctor? A This 
evidently was. Especially after a disc you can get some 
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arthritic changes in the vertebrae. I think you can show 
that by the X-rays taken in Washington, the day after 
the accident. You have those for comparison. 

Q Will you describe what treatment was recommended? 
A I took Dr. Dorsey’s suggestion and put him in head 
traction on the 15th of September until the 19th—four 
days. 

Q Was that treatment successful or unsuccessful in 
alleviating the symptoms? A Well, he felt very uncom¬ 
fortable with the traction on, but when he left the hospital 
he felt a little better, but he still was complaining of the 
pain in his back and down behind his arm, according to the 
record here. 

% 

Q Did you make a diagnosis of his condition after this 
period of hospitalization? A I made a diagnosis pre¬ 
viously. I think I sent a copy in May of 1946, diagnosis 
of ruptured intervertebral disc. 

Q Was that your opinion after the patient’s hospital¬ 
ization? A Yes, the same. Dr. Dorsey, I believe, felt 
the same way too. 

Q What do you mean by ruptured intervertebral 
136 disc, Doctor, in layman’s language? A A disc is 
supposed—I suppose maybe Dr. Dorsey might have 
described it better than I can, being a neurosurgeon—but 
it is more or less of a shock absorber between your verte¬ 
brae, and it is a fibrous cartilage member that is attached 
to the vertebrae and the ligament about it, and in the cen¬ 
ter of this vertebrae there is what we call a nucleus polpo- 
sem, an elastic fluid mass and that is usually what pro¬ 
trudes following any fracture. When it does it impinges 
on the nerve root and spinal cord and you get these 
symptoms. 

Q Is or isn’t that generally traumatic in origin? A 
Usually is, yes, ninety times out of one hundred, I guess— 
maybe one hundred out of one hundred. 

Q What is your prognosis for this condition with re¬ 
spect to the future, Doctor? A In regard to Mr. Hill I 
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think, in this respect, probably he is going to have some¬ 
thing done some day, but probably his condition is going 
to get worse; maybe he will have more arthritic changes 
in the cervical vertebrae. I don’t know what the X-rays 
will show today. It is almost a year since we took any. 

Q Have you treated him since this period of hospitali¬ 
zation? A Yes. He has been to the office several times. 

Q Do you recommend giving diathermy treatment? A 
I have given him diathermy, and he felt results on his 
neck, but it is only temporary until he gets another 

137 spasm from tilting his head. The heat will relieve 
him temporarily, but it will go on its way. 

MB. W ILLIAM S: I offer the Lawrence Memorial Hos¬ 
pital record as Exhibit 2 for identification. 

(Lawrence Memorial Hospital record in re Clarence J. 
Hill is marked Plaintiff’s Exhibit 2 for identification.) 

Q I hand you these records, Plaintiff’s Exhibit 2 for 
identification, and I will ask you if those are the hospital 
records pertaining to Mr. Hill’s case? A Yes. 

Q They are the records kept in the regular course of 
the hospital? A Yes. 

MB. WILLIAMS: I want to offer these in evidence. 

MB. GALIHEB: No objection. 

(Lawrence Memorial Hospital ercord in re Clarence J 
Hill is marked Plaintiff’s Exhibit No. 2.) 

Q What is the bill for your services to date, Doctor, 
for your treatment of Mr. Hill? A I don’t know. I will 
have to figure it out and send it in to you. 

Q Would you do that? A Yes. 

MB. WILLIAMS: You may examine, Mr. Galiher. 

Cross-examination by Mr. Galiher 

Q Did you ever notice any limitation of motion, Doc¬ 
tor? A Oh, yes. 

Q When did that clear up? A It hasn’t. 

138 Limitation of the motion of his neck, you mean? 

Q Just looking at this Lawrence Memorial Hos- 
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pital record, under extremities I note all joints are movable 
and no limitation of motion. A That is the extremities. 
That is not the neck. 

Q Doctor, when you send in your bill would you mind 
indicating on that how many times you have treated Mr. 
Hill, and the dates, if you please, sir? A Yes. 

Q I take it you don’t have those dates with you today? 
A No. 

Q You have seen him approximately six times since 
September 1946 when he had the hospitalization? A I 
have seen him several times since then. 

Q By “several” how many would you say, approxi¬ 
mately? A I may have seen him twice a month on the 
average—maybe some months I didn’t see him. 

Q When he came in would you see him, or would there 
be some occasions when he would just come in for heat 
treatment? A I would see him. 

Q You would see him and give him the treatment? 
A The nurse would give him the heat treatment, but if 
I was going to try to stretch his neck muscles I would 
do that myself. 

Q Do you agree with the Roentgenologist’s report 
based upon X-rays taken in September? A At the hos¬ 
pital? 

139 Q Yes. A I do, yes. 

Q Did you see the report of the X-rays taken 
in Washington? A Yes. 

Q Do you agree? A I saw the copy that Dr. Lambros 
sent up to me. 

Q That is what I particularly have reference to, as a 
matter of fact. A Yes. 

Q Do you agree with the diagnosis of the Roentgenolo¬ 
gist as set out in Dr. Lambros’ report? A I have. I 
suppose he was a specialist and he ought to be able to 
read X-ray plates. 

Q Do you agree with Dr. Lambros’ diagnosis? A I 
don’t know what Dr. Lambros’ diagnosis was now. I for¬ 
get it. 
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Q “In my opinion it is a movement of the spine from 
his left cranial muscles and contusion of his left brachial 
plexus. ’ ’ I was reading from Dr. Lambros’ report. A I 
don’t know. Probably the sprain of his left brachial plexus 
was at the station of the intervertebral disc, that Mr. Hill, 
I believe, definitely has. Probably he did have a sprain 
of his brachial plexus at the time, but I didn’t see him 
until thirteen days later. 

Q Have you recommended surgical treatment since 
September 1946? A I would be advised by Dr. Dorsey’s 
judgment He did feel as long as traction didn’t do 
140 any good the only way to cure that disc is to 
remove it 

Q Did Mr. Hill tell you whether or not he had lost 
any time from his employment since September 1946? A 
I didn’t question the man. 

Q You have no record one way or the other? A No. 

Q Do you recall whether he told you prior to that 
time if he had lost any time from his employment? A I 
don’t think I ever asked him, to be honest. 

MR. GALIHER: I think that is all. 

Redirect Examination by Mr. Williams 

Q Doctor, am I correct that you recommended treat¬ 
ment in the lumbar cervical areas? A Yes. He had acute 
sacro iliac sprain when I saw him; he had a lot of spasm 
in the muscles of his lower back, which cleared up subse¬ 
quently, but the neck pain has not. 

MR. WILLIAMS: That is all. 

MR. GALIHER: Thank you very much, Doctor. 

Stipulation 

It is hereby stipulated by and between the respective 
counsel that signature of the deponent to this deposition 
is hereby waived. 

• • • • 
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145 Thereupon, 

Dr. Milton C. Cobey 

was called as a witness by counsel on behalf of the plain¬ 
tiff and, having been first duly sworn, was e x a min ed ancl 
testified as follows: j 

Direct Examination 
BY MB. WILLIAMS: 

Q Doctor, will you state your full name? A Milton 
C. Cobey. 

Q Where do you have your office? A 1835 I Street, 
N. W. 

Q Are you licensed to practice medicine in the District 
of Columbia? A I am. 

Q How long have you had such a license? A Eight 
years. 

Q Will you state, first, where you received your pre- 
medical and medical education? A Amherst College, 
Duke University, and my orthopedic training at Johns- 
Hopkins Hospital. 

Q Did you undergo internship? A I did. 

Q Where was that? A Johns-Hopkins Hospital. 

146 Q Johns-Hopkins Hospital in Baltimore, Mary¬ 
land? A Baltimore, Maryland. 

Q Doctor, do you belong to the American Medical 
Association? A Yes. I can briefly review my qualifica¬ 
tions, if you wish. 

Q If you will. A I am a Fellow of the American 
College of Surgeons, Diplomat of the American Board of 
Orthopedic Surgery and former examiner for that Board, 
associate professor of orthopedic surgery at Georgetown 
University, former instructor of orthopedic surgery at 
Johns-Hopkins University, former lieutenant colonel of 
the Army, AAF, and consultant on orthopedic surgery for 
the AAF, and at present consultant in orthopedic surgery 
for the United States Army at Walter Beed Hospital. 
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Q In connection with the last qualification you have 
mentioned, namely, your connection with the Army, you are 
about to depart for Japan? A So I heard today, for a 
short time. 

Q You have specialized in orthopedic surgery? A 
Yes.. 

Q By “orthopedist”, you mean a bone and joint spe¬ 
cialist? A Correct. 

147 Q Doctor, where do you expect to be on Mon¬ 
day? A Attending the American Academy of 

Orthopedic Surgeons’ meeting at the Palmer House, Chi¬ 
cago, Illinois. 

Q How long will you be there? A I will be there 
from Sunday morning until next Friday night. 

Q Have you had occasion to examine professionally 
Mr. Clarence J. Hill, the plaintiff in this case of Hill vs. 
the Annapolis Hotel Company? A I have, sir, on the 
19th of January 1948. 

Q Did you see him again on the 20th, Doctor? A I 
believe that is correct. I don’t have that down here. 

Q Would you state for us what history was given to 
you by the patient at that time? A The patient states 
that in February 1946, while sitting in a chair in a hotel 
in Washington, D. C., the left side of the chair collapsed, 
and he was thrown forward, striking his left chest and 
twisting his neck. He had pain in his neck again about two 
weeks later, which gradually became more and more severe. 
This pain gradually radiated down the left arm and in¬ 
volved all tiie fingers. This pain became more severe, to 
the point that in about six months’ time this patient was 
quite under the weather. Then a numb feeling 

148 set in, and the patient still has a numb feeling in his 
hand. The patient said when he twists his head to 

the right it relieves the pain in his arm. He also com¬ 
mented that the left hand has begun to perspire very 
freely while the right hand remains cool with no excessive 
or additional perspiration. Coughing and sneezing and 
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straining at the stool aggravate the pain down his left; 
arm. 

About four or five months after the injury, the patient 
began to notice some pain in his left foot. About a year 
after the injury he began to notice that this pain radiated 
down the back of the left foot and the lateral side of the 
left leg into the foot. 

The pain in his back has progressed with some sever¬ 
ity, coming on with the radiated pain down the left leg. 
These pains were also made more severe by coughing and 
sneezing and straining at the stool. However, the pain 
in the back and the pains down the left leg are not nearly 
so severe or so disabling as the pain in left arm and neck. 

The pains in the back and left leg were relieved by rest¬ 
ing on a hard bed, while the pains in the neck and down 
the left arm are so severe that he has to take drugs to 
relieve those pains. 

Q Did you perform a physical examination of 
149 this patient, Doctor? A Yes, sir. j 

Q Will you tell us what the results of your 
examination were? A Yes, sir. Examination of the 
cervical spine revealed that this patient is a well-devel¬ 
oped and well nourished male who holds his head tilted 
to the right side. Motions of the cervical spine are limited 
because of pain. When the head is tilted to the left or 
rotated to the left, pain is reproduced down the left arm 
and the patient throws his head to the right to relieve 
this pain. This produces a limitation of the motion of the 
neck which it is impossible for him to perform because 
of the radiated pain. 

Examination of the left hand reveals it is much more 
moist than the right hand. 

Examination of the reflexes show all the reflexes to be 
slightly exaggerated, and also there is some diminution to 
pain prick over the dorsum of the left hand. 

Examination of the low back revealed that there was 
no definite muscle spasm of the low back. Motions of 
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the lumbar spine, however, were limited to the upper 
lumbar spine, and there is very little motion in any 
portion. 

Straight leg raising test of the left lower extremity 
produces pain in the thigh along the course of the sciatic 
nerve. There is no pain produced in the lower leg by 

150 straightening out the flexed knee or having the 
leg in full extension. However, this motion pro¬ 
duces pain in the left low back, and forced motion causes 
a great deal of discomfort in the lumbosacral joint. 

I would note here that I am misquoting here. 

Examination of the lower lumbar spine showed limita¬ 
tion in motion, while in the upper lumbar spine it showed 
no motion. 

I would like to correct the statement above there to 
that effect. 

Examination by the X-ray revealed the following find¬ 
ings, which were reported by Dr. George M. Wyatt of 
Groover, Christie & Merritt, and I submit it with this 
report. 

As I read these X-rays, they showed a loss of the nor¬ 
mal cervical lordosis and a narrowing of the disc between 
the fifth and sixth cervical vertebrae and a widening of 
the sixth cervical vertebra in this plate. There was also 
a narrowing of the foramina on the left side between the 
fifth and sixth cervical vertebrae. This wedged vertebra 
was present in the X-rays made in 1946 as well as in 1948. 

The X-rays of the lumbosacral spine revealed an ob¬ 
liquity of the facets, suggestive of an unstable lumbo¬ 
sacral spine, congenital in origin. 

Q Doctor, as a result of your examination, did you 
make a diagnosis of the patient’s condition with 

151 respect to his cervical back? A Yes; I did. 

Q By “cervical”, what do you mean? A The 
cervical spine is that part of the neck which extends from 
the skull to the first thorasic or dorsal vertebra. 

Q What did you find in the cervical back region? A 
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In the cervical region of the neck, it is my impression 
that this patient has a mptnre of a disc, probably be- ; 
tween the fifth and sixth cervical vertebrae, producing 
nerve root pressure and the symptoms in his left arm. j 
There is associated with that a narrowing of the fora¬ 
mina on the left side of the fifth and sixth cervical verte¬ 
brae, which narrowing may also cause pressure on these 
nerve roots. 

Q Will you tell us what you mean, Doctor, by a disc 
and what the purpose of the disc is and where it is 
located in the back? A A disc is the cushion between 
the vertebral bodies, which cushion is always under the 
vertebra and is contained by an annular ligament sur¬ 
rounding it and joining the opposing vertebrae. If the 
annular ligament develops a weak spot, due to rupture of 
it, a thinning of it, because of the pressure inside the disc, 
which is fibrous tissue, extrudes itself through this weak 
spot in the annular ligament. That is known as a 
152 protruding of the ruptured intervertebral disc. 

Q Where, in Mr. Hill’s back, in your opinion, 
is this ruptured intervertebral disc? A Between the 
fifth and sixth cervical vertebrae, if it is present. Of 
course, we cannot prove the presence of a disc without 
exploratory surgery, but, as far as I can make out from 
a clinical examination and from the X-rays, that is what 
he has. 

Q Is it your opinion, based upon the X-rays taken by 
Groover, Christie & Merritt, and your clinical examina¬ 
tion, that he has a ruptured disc in this area? A It is. 

Q Doctor, is a ruptured disc attendant with pain at 
any time? A If the disc ruptures through the portion of 
the annular ligament that runs under the spinal cord or 
under the nerve roots on either side, then this bulge of 
the disc protruding through the annular ligament puts 
pressure on the nerve roots and produces what is known 
as the root of radicular pain, which pain is intense. 

Q What about the presence of moisture in Mr. Hill’s 
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hand, his left hand; would that be of any significance to 
you when he raised it? A That signifies some ir- 

153 ritation of the sensory nerve root as well as the 
motor nerve root, producing a reflex dilatition of 
the peripheral vessels of the hand, which would be 

at the foramina or point it made this pressure. 

Q Doctor, what was your recommendation to Mr. Hill 
with respect to this cervical disc rupture? 

MB. GALIHEB: I object to his recommendation to 
Mr. Hill. I don’t think that is admissible. 

BY MB. WILLIAMS: 

Q You may answer that. A My recommendation was 
that he have an exploratory operation on his neck and 
remove the ruptured disc, if present, and at the same 
time enlarge the foramina, which is the usual procedure, 
anyhow, for exploring discs in the cervical spine. 

Q What do you mean by the word “foramina”? A 
A foramen is an opening through a bone, through which 
either the nerves or blood vessels pass. 

Q Doctor, would you describe for us the way in which 
a disc is removed, in layman’s language, as best you can? 
Q A disc is removed by making an incision in the back 
of the neck, elevating the muscles and periosteo covering 
on the side involved from the spinous processes and lami¬ 
nae; then the laminae are cut away to open a small hole 
which allows one to see the covering of the spinal cord, 
the nerve root at that level, and these are pushed 

154 back out of the way, which permits one to see the 
annular ligament at that point and a ruptured disc 

at that point, if present. 

Q What is then done, Doctor, with the vertebra im¬ 
mediately above the disc and the vertebra immediately 
below the disc? A Sometimes the area above this disc 
is explored, or the ones above and below are explored, 
to see if they have any ruptured discs, because you are 
right there and you don’t want to miss a disc. 

Q If the disc is removed, what acts as a shock absorber 
between the two vertebrae? A There isn’t any. 
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Q What consequence does that produce in the pa- j 
tient? A In some instances it does not produce any. 
Where there is arthritis present, it is often advisable to 
put in a special fusion, which is bone graft of the spinous 
processes of those three vertebrae. 

Q What did the X-rays show with respect to the pres¬ 
ence of arthritis in this area of the sixth and seventh 
vertebrae in Mr. Hill’s back? A It showed a hyper¬ 
trophic arthritis involving the vertebral body of the fifth 
lumbar vertebra and closing the foramina of the fifth and 
sixth vertebrae on the left side. 

Q What do you mean by “hypertrophic arthri- 

155 tis”, Doctor? A This arthritis occurs due to con- 

7 j 

tinued trauma. 

Q What do you mean by “trauma”? Let me inter¬ 
rupt you there. A Trauma may be very mild or very 
severe, chronic, or repeated injury to a single injury. 
In this instance, it would be a fact that this man had a 
wedged vertebra, present for some little time, and the 
mal-union or wedging of this vertebra caused an abnor¬ 
mal position of the cervical vertebrae and produced trau¬ 
matic formations, otherwise known as traumatic hyper- : 
trophic arthritis. 

Q Doctor, inasmuch as you have testified that there 
is hypertrophic arthritis present here, what would be your 
recommendation with respect to a fusion being performed 
of the two vertebrae? A I think that fusion of the two 
vertebrae should be a decision left to the two surgeons, 
the neuro surgeon and the orthopedic surgeon, at the 
time of the operation. 

I believe that this patient should have a fusion if alii 
procedures go satisfactorily at the operation and the 
patient could stand the fusion. 

Q What is the result of fusing two vertebrae with 
respect to movement in the back? A Well, the 

156 motion in this case would be discontinued between 
the three vertebrae which would be fused, the 
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fourth, fifth, and sixth. There would be no motion be¬ 
tween the fourth, fifth, and sixth, but getting rid of the 
muscle spasm and the pain in the cervical spine would, in 
the end, probably permit more motion than now occurs 
but, of course, less motion than would normally occur if the 
patient did not have this condition. 

Q Doctor, what, if anything, unusual did you note in 
the pulse of the patient’s left arm when raised? A I be-* 
lieve the pulse at one time disappeared and at another 
time did not, as it was not a definite, positive finding. 

Q Doctor, what causes the disappearance of the 
puls© when the arm is raised? A Spasm of the scalenus 
anticus muscles. 

Q Doctor, in your professional opinion as an ortho¬ 
pedic surgeon, would a fall from a chair to the floor 
cause this ruptured intervertebral disc which, in your 
opinion, is present in this man’s cervical back? A Ordi¬ 
narily, I would say no, but this man apparently had some 
old injury to his neck, causing a wedged vertebra, which 
was present in the X-rays which were taken right after the 
injury, and, due to this instability, because of this frac¬ 
ture, it would be much more likely to be exposed by such 
an injury. 

157 Q Then, Doctor, taking this man’s condition, 
from your examination of him, is it your profes¬ 
sional opinion that this fall caused this ruptured inter¬ 
vertebral injury? A I believe so. 

Q Doctor, what, if anything, did you find in your ex¬ 
amination of this man’s lumbar back? A I have given 
you the physical findings with regard to his lumbar spine. 
I believe this man has an unstable lumbosacral joint 
which he was bom with and which is subject to repeated 
sprains from minor to more severe injuries. I do not 
believe that the findings are conclusive of a ruptured disc 
in that area but more of a chronic low back sprain. 

Q Do I understand. Doctor, there is a suspicion of a 
ruptured disc in that area, also? A Well, he has two 
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findings that are suggestive, which are the pain down the 
sciatic nerve and the pain produced by straight leg rais¬ 
ing. However, that does occur with back strain and 
nerval irritation due to muscle spasm or spur movement 
about those joints. 

Q What was your recommendation to him with re¬ 
spect to this lumbar back condition? And by lumbar back 
condition, you mean low back condition? A Yes, sir. 
I did suggest that this patient have a pantopaque. X-ray 
study to rule jn or out a disc in that area. 

158 Q What do you mean by a “pantopaque X-ray 
study”? A It is a fusing medium injected into 

the spinal canal, and then it is X-rayed to see if there 
is any defect. 

Q You mean a fluid is injected into the spinal canal? 
A Yes, sir. 

Q Then the patient is X-rayed? A Yes. 

Q You have recommended that this be done in this 
case? A Yes, sir. 

Q Is the fluid in the spinal canal taken out to do this? 
A No. 

Q Have you recommended anything else for this lum¬ 
bar back? A If that is negative, I would suggest the 
use of corrective exercises, a back support, and a hard 
bed for the relief of these symptoms. 

Q What would be your recommendation if it is posi¬ 
tive? 

ME. GALIHEB: I say that is only speculative. I 
do not think you should go into these recommendations. 
ME. BOYD: You may answer that. 

THE WITNESS: State that again. 

159 BY ME. WILLIAMS: 

Q What would be the recommendation if this 
test were positive, meaning the panopaque X-ray study? 
A I would recommend that the area be explored for a 
ruptured disc at the same time that the neck was ex¬ 
plored. 

Q Would that involve two operations, Doctor, at the 
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same time? A Two incisions, and two operative pro¬ 
cedures would be done at the same time; yes. 

Q Doctor, what is the significance of the diminution 
of sensation in the dorsum of the hand of this patient? 
A I would like to leave those things to the neurologist 
to answer. As we know it, of course, that is due to nerval 
pressure. 

MR. GALIHER: In view of his answer, I move that 
be stricken. He said he preferred to leave it to a neurolo¬ 
gist or neuro-surgeon. 

THE WITNESS: Neuro-surgeon. 

MR. WILLIAMS: I think that is alL 

Cross Examination 
BY MR. GALIHER: 

Q Doctor, have you studied the X-rays which were 
taken of Mr. Hill in Washington in February 1946? A 
Yes, sir. 

160 Q Those X-rays indicated no bone or joint in¬ 
jury, did they not? A They indicated no fresh 
bone or joint injury, but they did indicate an old injury 
to the fifth dorsal vertebra, which had a wedged deformity. 

Q That could not possibly have come from an acci¬ 
dent which occurred in February 1946, could it, Doctor? 
A No, sir; that was not a fresh injury. 

Q Did you study the X-rays which were taken in 
March 1947 in Boston, Massachusetts, of Mr. Hill? A I 
believe I did see those. 

Q Those X-rays showed no evidence of bone or joint 
injury, did they, Doctor? A I recall they showed the 
same as the ones taken the previous year, 
i Q Is there any way you would know how long that 
condition existed prior to February 1946? A That would 
be very difficult to say, but I know it was an old injury. 
There was nothing fresh there. The bone had already 
been wedged, and it was well healed. 

Q In addition to old injuries, you spoke about a con- 
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genital condition, and by that you refer to what Mr. Hill 
had been bora with! A Yes, sir. 

161 ME. GALIHER: I believe that is all. 

ME. WILLIAMS: That is alL I thank you, 

Doctor. 

ME. GALIHER: We will waive signature. 

ME. WILLIAMS: All right. 

(By agreement between counsel, the signature of the 
witness to the above deposition is waived.) 

• • • • 

109 Charge of the Court 

THE COURT (McGuire, J.): Members of the j 
jury, I want to repeat what counsel has said with reference 
to the attention that you have given throughout the course 
of this trial and, ordinarily, as I have indicated to you, it 
is not my practice to continue the trial of a case after 3:30, 
but I might say that there are exceptions to the rule, and 
this is one of them; that is, where argument is completed 
and nothing remains to be done but the charge to the 
jury, it a very wise and salutary move to have all matters 
disposed of so that tomorrow will be another day. 

110 Now, you have been here throughout the course 
of this month sitting as jurors, so that .you do not 

approach an experience of this character with anything 
near the trepidation, shall I say, or perhaps the misgiv- ' 
ings that you would have done say at the beginning of the 
month, unless some of you, of course, have not had experi¬ 
ence as jurors before. 

The jury system has developed out of our experience 
as people, and as a nation, and it has resulted in being 
the best possible method that we know in our tradition 
of resolving disputes that occur between individuals on 
one side, on the civil side of the Court, as we have here, 
and disputes on the criminal side of the Court between 
the community and the individual, as you know perhaps, 


i 






80 


either from your experience as jurors or from your expe¬ 
rience, your experience as human beings. 

This is a case that has taken practically two days to 
try. Another reason and a very salutary one from my 
point of view, that moves me to finish it today is be¬ 
cause I have another case to dispose of to resume at 10 
o’clock tomorrow. I am not sitting as a jury Judge, and 
we have very few idle moments, and I interrupted a case 
that is being tried for the purpose of disposing of this 
one. 

Now, this case differs in no great degree from other 
cases that come into court on the civil side. In other words, 
as you know, you are not trying a criminal case. No 
111 one is here on trial for a public wrong, or crime. 

The plaintiff alleges whatf He says that he was 
a guest at the Annapolis Hotel in this city, and the Ann¬ 
apolis Hotel is a hotel owned and operated by a corpora¬ 
tion, the Washington Annapolis Hotel Company; that he 
registered at that hotel as a guest, and that on the morn¬ 
ing after he registered he sat on a chair in his room and 
the chair collapsed injuring him, as he says, severely, and 
contends that he suffered, so he says, severe physical in¬ 
jury, and, in addition to that, he was put to special damage 
in the nature of doctors and hospital bills. 

Now, the defendant corporation comes into court and 
says: 44 We admit that Mr. Hill was a guest in our 
hotel, but we have no knowledge of the manner in which 
this accident happened except as stated by him; that the 
furniture in the room was regularly inspected, and this 
chair was inspected shortly before the plaintiff regis¬ 
tered,” and, as a consequence, it denies any negligence on 
its part. 

Now, in cases of this character, as a matter of fact, in 
every case you have tried as jurors, there are certain 
preliminary instructions which must be given you by 
the Court, and which I propose to give you now. 

One is that you are the sole judges of the facts. You 
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must determine for yourselves what those facts are accord¬ 
ing to the evidence presented here in open court, 

112 without regard to the opinions of counsel and most 
certainly, if expressed inadvertently by word or 

deed, without regard to the opinion of the Court. These 
people, the corporation defendant on the one side and the 
plaintiff on the other, are here for the resolving of their 
difficulty by your verdict, not by any opinion expressed 
by counsel, and not by any opinion expressed by the 
Court. 

Now, of course, counsel have the right to comment on 
the evidence that is presented here, and to draw inferences 
from the evidence presented here which they may recom¬ 
mend to you you consider, and point out their particular 
view of the inferences that may be drawn from that evi- j 
dence, but you are the sole judges of the facts, and you 
must try this case, of course, without regard to anything 
in the nature of prejudice, or sympathy, or with regard ' 
to anything in the nature of comprehensive ideas as to 
what the facts might possibly be; I want to make that spe¬ 
cifically clear, and you are not to be misled by sympathetic ; 
observation in the sense that on the one side you have a 
plaintiff who is a human being, and on the other you, 
have a corporation, because a corporation, an artificial 
person created by the state, has a right to come into the 
courts just the same as you and I have that right. 

Now, Judges of our Federal Courts have a right to 
comment on the evidence. Some do, but this Court 

113 has steadily refused to do anything of that char¬ 
acter because you are the sole judges of the facts. 

It is your responsibility and your duty to weigh the 
facts, or rather to weigh the evidence, and having con¬ 
sidered the evidence, and finding the facts, to apply the 
law as given you by the Court to those facts, and thus 
do justice between the parties. 

You are the sole judges of the credibility of the wit-, 
nesses, that is, their worthiness of belief and, in that con- 
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nection, you can take into consideration their attitude and 
demeanor upon the witness stand, their interest in the out¬ 
come of this case, their bias or prejudice, if such may be 
manifest, and to give their testimony only such weight 
as you, the jury, think, under all the circumstances, it is 
entitled to. 

Now, the responsibility in a civil case is upon the 
plaintiff to prove his or her case by what we call the pre¬ 
ponderance of the evidence. Now, that expression is a 
legal one and it has, as a consequence, a specific mean¬ 
ing, and this meaning can be best defined, or explained, 
put it that way, by an example; you remember, and if you 
do not remember you probably have seen pictures of the 
old fashioned apothecaries scales, with two pans con¬ 
nected together with a horizontal bar, and keeping that 
picture in your mind you are instructed that if the evi¬ 
dence of the plaintiff put on his side of the scales 
114 weighs down, then the plaintiff is entitled to your 
verdict. If, on the other hand, the evidence of the 
defendant put in the other side of the scale weighs down, 
the defendant is entitled to your verdict, and if the scales 
should be even, and the evidence of the plaintiff on his 
side of the scales, and the evidence of the defendant on his 
side of the scales be equal, and the scales should balance, 
then under those circumstances the defendant would be 
entitled to your verdict. 

Now, the plaintiff alleges negligence, and naturally the 
question arises in your mind what is negligence? Negli¬ 
gence may be considered, and you are so instructed, to 
be the doing of an act which a reasonably prudent person 
would not do, or the failure to do something which a 
reasonably prudent person would do, actuated by those 
considerations which ordinarily govern human conduct. 
It is a failure to do what? It is the failure to use ordi¬ 
nary care in the management of one’s property or one’s 
person, living as we do in a highly complex, integrated 
community. Now, negligence, as thus defined, is not an 
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absolute term, it is a relative term, so that in deciding 
whether there was negligence in a given case, in this 
case, the conduct in question naturally has to be con¬ 
sidered in the light of all circumstances as shown by the 
evidence, and this rule, it will readily appear to you, rests 
on common sense, it rests upon the basic premise, or fact, 
that a reasonably prudent person will react differ- 

115 ently under different circumstances, and maybe 
negligence under one set of circumstances might 

not be negligence under another set of circumstances or 
conditions. Now, you will note that the person whose 
conduct is set up as a standard is not some exceptional 
person, but a person of ordinary prudence, and that is 
the criterion, that is the standard, which you must use in 
determining whether or not in a given case the evidence 
proves negligence. 

Now, the corporation defendant in this case is what we 
oall in the law an inn keeper, and ever since men have 
lived in civilized society there has been an inn, and you 
all know the story of the inn in Bethlehem—the inn keep¬ 
ers, and how the whole world by order at the instance 
of Caesar Augustus, had to be enrolled—so there is noth¬ 
ing new in inns today, they are almost as old as the 
race, and the person in the business of running an inn is 
in the business of furnishing shelter and food to an indi¬ 
vidual who pays for the same, and the duty of an inn¬ 
keeper towards a guest is merely that of ordinary care. 
Ordinary care I have already defined. It means the exer- 
icse of ordinary prudence in the management of their 
business in order to avoid injuries to others, but inas¬ 
much as the amount of caution used by the ordinary 
prudent person varies in direct proportion to the danger 
known to be involved in an undertaking, it follows 

116 that the amount of caution required will vary with 
the nature of the circumstances. 

Now, if the plaintiff proves negligence upon the part 
of the defendant corporation, that does not necessarily 
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entitle him to recover. He must go a step further. He 
must show that the negligence was the proximate cause 
of his injury. It is just the same as if a man started on 
a journey, and there is a two-fold objective he must meet 
on the way; one, he must come to a river, and, secondly, 
he must cross that river. The river may be said to be 
negligence, and the crossing of the river, the getting on 
the other side, may be said to have supplied the bridge 
of proximate cause. Now, the example is a homely one, 
but I think it points to exactly what is meant. In other 
words, it is not sufficient that you prove negligence, or 
departure from the duty owed, but you must go further 
and show that the departure from the duty owed was 
also the proximate cause of the injury claimed. 

And what is meant by the proximate cause? In the 
language of the law it means this; it is the cause which, 
in a natural and continuous sequence, unbroken by any 
intervening cause, produces an injury, and without which 
the result would not have occurred. It may operate di¬ 
rectly, or may put an operating intervening agency in 
motion. In a homely way, it may be said to start the 
ball rolling. So again we say that there must be proof 
of negligence. It must be proven by a preponder- 
117 ance of the evidence, as I have defined it to you, 
that the negligence so charged was the proximate 
cause of the injury. 

Now, the mere fact that an accident occurred, consid¬ 
ered alone, does not support the fact that one of the parties 
was negligent. The general rule in cases of negligence is 
that the mere happening of the accident, and I use that 
word in a popular sense, does not raise any presumption 
of negligence, but it is recognized in the law that there 
is a class of cases where the circumstances of the occurr 
rence may give ground for a reasonable inference that if 
due care had been employed by the party responsible, 
the thing that happened would not have happened. In. 
such cases it is said that the doctrine of what we lawyers 
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call res ipsa loquitur applies. In other words, translated 
literally it means that the thing speaks for itself; that is 
to say, if there is nothing to explain, or rebut, the infer- 
ence that arises from the way in which a thing hap¬ 
pened, you might possibly conclude under those circum¬ 
stances that it may have been occasioned by negligence. 
It simply means that the facts of the occurrence may war¬ 
rant the inference of negligence, not that it compels such 
an inference, and you are so instructed, but it offers evi¬ 
dence of a circumstantial character of the existence of 
negligence where direct evidence may be lacking, and that 
is evidence to be weighed, to be weighed by you, the jury.; 

Now, you are instructed as a matter of law that 
118 defects which axe concealed so as to render dis¬ 
covery impossible in the exercise of ordinary care, 
are defects that do not impose upon the defendant the 
responsibility of the exercise of extreme care or vigilance, 

) and if the plaintiff received his injury as a result of 

such a concealed defect, which the exercise of ordinary 
care in the nature of inspection on the part of the defend¬ 
ant could not disclose, then the defendant under the cir¬ 
cumstances would not be liable. The law imposes a duty 
on the defendant to furnish safe premises to the plaintiff, 
and to provide articles of furniture which might be used 
by him in the ordinary way free of danger. The defends 
ant, however, is not an insurer, it is not a guarantor, so 
to speak, and the duty imposed upon it is that of the 
exercise of ordinary care under the circumstances, and 
you are so instructed. You are instructed further that 
the defendant, as I have said, was not an insurer of the 
safety of the plaintiff. He owes him only the duty of 
ordinary and reasonable care, and if there was no viola¬ 
tion of such'duty, negligence, as a matter of law, does not 
exist and the plaintiff consequently is not entitled to 
recover. 

Now, you are instructed further as a matter of law 
the defendant had a duty to exercise reasonable care in 
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the inspection of furniture in the room which it rented 
to plaintiff to ascertain that it was safe for the 

119 purpose for which it was intended to be used. If 
you. find that the defendant failed to make such inspec¬ 
tion, or madie such inspection in a negligent manner, and 
that such failure to inspect, or such negligenct inspection, 
was the proximate cause of the injury to the plaintiff then, 
in that case, your verdict would be for the plaintiff. 

Now, that brings us to this aspect of the case; you 
must find, first of all, by a preponderance of the evi¬ 
dence, negligence from the standpoint of the plaintiff; 
you must find that the negligence was the proximate cause 
of his injury. If you find by virtue of the preponderance 
of the evidence that there was negligence, if you find by 
a preponderance of the evidence such negligence was the 
proximate cause of his injury then, and only then, will 
you come to the question of his damage. If, therefore, 
you should find under the law, as I have given it to you, 
that the plaintiff is entitled to a verdict you will consider, 
in fixing the amount of such an award, the reasonable 
value not exceeding the cost to the plaintiff of the exam¬ 
inations, and the attention and the care by physicians 
reasonably required and actually given in the treatment 
of plaintiff, and reasonably certain to be required and 
given in the future, including such X-ray pictures as may 
be reasonably necessary, and you will consider the reason¬ 
able value, not exceeding the cost to him, of the hos- 

120 pital expense reasonably required and actually 
given in his treatment, and reasonably certain to 

be required and given in the future. You will also con¬ 
sider the reasonable value of the time lost by the plain¬ 
tiff since his injuries, and in that connection you are in¬ 
structed if a man is employed by B, and is out of work 
as the result of injury, and B pays him, the payment by 
B is a gratuity, and the individual in question in a suit 
can recover the amount B is paying him, because he is 
paying it to him as a gratuity. In other words, that is 
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no bar to recovery of the amount of money; and yon will 
also consider, if you reach that stage of the case, any 
permanent injury the plaintiff may have received as a 
result of this accident. You will consider, therefore, as a 
consequence not only his hospital bills, his physicians ’ 
bills, but you will award him also such a sum as will com¬ 
pensate him for the pain and discomfort, and the mental 
anguish suffered by him proximately resulting from the 
injury in question, and for such pain, discomfort and men¬ 
tal anguish as he is reasonably certain to suffer from the 
same cause in the future. 

Now, there has been introduced in the case the evidence 
of what we call in the law of so-called experts, physi¬ 
cians, neuro-surgeons, roentgenologists, orthopedic ex¬ 
perts, and that evidence is permitted to be introduced 
solely by virtue of the fact that these men are skilled in a 
certain human calling. A physician knows more 
121 about the human body than you or I because it is 
his business to deal with it in health and in illness. 
Such person has made a specialty of that type of study, 
and as a consequence his testimony as to what he thinks 
on a given set of facts, his opinion, in other words, is per¬ 
mitted to be introduced just the same as we might call 
to the stand an architect, or engineer, some person who 
has a peculiar skill in a peculiar calling, outside the knowl¬ 
edge, outside the ken of ordinary laymen, but you are in¬ 
structed you are not bound by the testimony of any such 
expert. You are not precluded by the testimony of any 
such expert. You are not to disregard it. You, the jury, 
coming back to your prime function as weighers of the evi¬ 
dence and determiners of the ultimate facts, give such 
evidence only the weight that you, the jury, think under 
the circumstances it is entitled to. 

Now, on the question of pain, there is no measurement 
for pain. You cannot evaluate it by any known human 
agency, evaluate in dollars and cents pain in the arm, or 
head; it is very difficult to determine whether or not such 
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a pain exists unless you have objective signs. I am allud¬ 
ing to that because in this case you have the c la i m of the 
plaintiff of pain and injury, as you have in every other 
case. 

I know from your attention that you will give this case 
the serious merit it deserves, that you have a high regard 
for your responsibility as jurors, and there being 

122 no further suggestions of either counsel, I am going 
to suggest— 

ME. G-ALIHER: May we approach the bench? 

(Thereupon, counsel approached the Court’s bench and, 
out of the hearing of the jury, the following occurred:) 

ME. GALIHEE: If your Honor please, on the question 
of gratuity, I do not think that that is a proper instruc¬ 
tion. He said that he had been ten days to three weeks 
away from his employment, and that there was no loss 
of earnings. There has been no testimony that he would 
sustain a loss of earnings. Without that evidence I do 
not think the jury should be instructed on employment. 
It is wholly different from Government employees, where 
they get so much sick or annual leave. 

THE COURT: The law is if I work for you and I am 
out six weeks and you pay me $500 for the time I am 
out, you cannot come into court and say, 44 You can’t 
collect because Dick Galiher has paid you $500.” 

ME. GALIHEE: I wish to note an exception, and on 
the other points, I don’t know whether I have to renew 
my objection as to those objections. 

THE COURT: No. 

ME. GALIHEE: Very well. 

(Thereupon, counsel retired to the trial table, and in 
the hearing of the jury, the following occurred:) 

THE COURT: Very well, members of the jury, 

123 you may retire, choose one of your members as fore¬ 
man, and deliberate in this case. 

Now, there are only two types of verdict to return, 
one is a verdict for the defendant, and one would be for 
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the plaintiff in such amount as you, the jury, might think 
under all the circumstances he is entitled to. 

(Thereupon, at 4:15 o’clock p. m. the jury retired to con 
sider of its verdict.) 
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BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

On Saturday morning, February 2, 1946, Clarence J. 
Hill, Appellee, (hereinafter called the plaintiff) and his 
wife registered at the Annapolis Hotel in Washington, 
D. C., as paying guests (App., pp. 4, 9). The Annapolis 
Hotel was at that time owned and operated by the appel¬ 
lant Washington Annapolis Hotel Company (hereinafter 
called the defendant) (App., p. 4). The plaintiff and his 
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wife were assigned to room 1023 on the tenth floor (App., 
p. 9). 

On the following morning the plaintiff attempted to sit 
for the first time on a straight-backed armless chair in 
his room (App. p. 10). As soon as his full weight was 
placed on the chair it crumpled beneath him and he fell 
to the floor (App., p. 10). This was the first time the 
plaintiff or his wife had attempted to use the chair (App., 
pp. 10,12). They had had no visitors in their room (App., 

p. 12). 

As a result of his fall plaintiff sustained severe injuries 
to his back, permanent in nature, included among which 
was a rupture of an intervertebral disc in the lumbar area 
of his back (App. cf. testimony of Doctors Crehan and 
Cobey). As a further result of the injuries he received, 
the plaintiff lost many weeks from his employment (App., 
pp. 14, 18). 

At the trial defendant’s counsel disputed the admissi- 
mility of a bill of Dr. Crehan in the amount of $380.00 on 
the ground that no proper foundation had been laid for 
it (App., p. 28). This bill covered services from May 15, 
1946 to January, 1948 (App., p. 27). The plaintiff during 
this period according to his own estimation, was seeing 
Dr. Crehan from three to fjve times a month (App., p. 19). 
Dr. Crehan estimated the plaintiff’s visits from February 
to September of 1946 as being on the average of four a 
month and from September of 1946 until the time the 
Doctor’s testimony was given as being two a month (App., 
pp. 63, 67). 


SUMMARY OF ARGUMENT. 

1. The trial court was correct in overruling the defend¬ 
ant’s motion for a directed verdict. Clearly, the doctrine 
of res ipsa loquitur is applicable to the facts in this case. 
The facts warranted an inference on the part of the jury 
that the defendant was negligent. 
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2. Plaintiff’s Exhibit No. 3-C, Dr. Crehan’s bill, was 
clearly admissible. The testimony showed that this bill 
was for medical services rendered the plaintiff by Dr. 
Crehan for his back injury over a period of nineteen and 
one-half months during a period when the plaintiff was 
seeing Dr. Crehan three or four times a month and having 
diathermy treatments. 

3. Plaintiff is clearly entitled to recover the reasonable 
value of his services in his employment during such period 
as he was prevented from transacting his usual business 
even though his employer paid him during this time. A 
tortfeasor cannot derive benefit from a gratuity given the 
injured employee. This has been the ruling of virtually 
every court in the land which has passed upon this ques¬ 
tion. 

ARGUMENT. 

1. The trial court was correct in overruling the defend¬ 
ant’s motion for directed verdict. 

Clearly there can be no more typical case for the appli¬ 
cation of the doctrine of res ipsa loquitur than the case 
at bar. 

Plaintiff was a paying guest of the defendant hotel. 
He was assigned to room 1023 (App., p. 9). The condition 
of the furnishings and fixtures of that room was entirely 
within the knowledge and control of the defendant. 

On the very first occasion that the plaintiff had to use 
the chair in question it collapsed (App., pp. 10, 12). The 
evidence showed that the plaintiff’s wife had not used it, 
nor had there been any visitors in the room (App., p. 12). 
Plaintiff had no knowledge of nor had he any means of 
ascertaining the cause of the collapse. 

The Supreme Court of the United States in the case of 
Sweeney v. Erving, 228 U. S. 233, 238, said: 

“• # * it is recognized that there is a class of cases 
where the circumstances of the occurrence that has 
caused the injury are of a character to give ground 
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for a reasonable inference that if due care bad been 
employed, by the party charged with care in the prem¬ 
ises, the thing that happened amiss would not have 
happened. In such cases it is said, res ipsa loquitur — 
the thing speaks for itself; that is to say, if there is 
nothing to explain or rebut the inference that arises 
from tne way in which the thing happened, it may 
fairly be found to have been occasioned by negligence. ’ ’ 

Certainly the circumstances of the occurrence in this 
ease are of a character to give a reasonable ground for 
inference that if the defendant had employed due care, 
this accident would not have happened. 

The United States Court of Appeals has expressly stated 
that the case rtf fi ftiair is « typical case for 

the application of the doctrine of res ipsa loquitur. Mjo ore 
,v. Claoett, 48 App. D. C. 410. In that case the plaintiff 
was injured when a seat on which he was sitting in a mov¬ 
ing picture theatre collapsed. The court stated on page 
414: 


“Undoubtedly, under a proper declaration, the rule 
may be invoked in a case of this sort, and the proof 
here adduced was sufficient to raise the necessary pre¬ 
sumption of negligence.” 

Even though the above-quoted language of the Court of 
Appeals for the District of Columbia is dictum it must be 
given great weight in any determination of what the law 
for the District of Columbia is. This is certainly an un¬ 
equivocal, unambiguous, clear and direct pronouncement 
by the court that the doctrine of res ipsa loquitur applies 
to the case of a collapsing chair. 

The case of Hotel Dempsey Co. v. Teel , 128 F. (2d) 673, 
decided by the Circuit Court of Appeals for the Fifth 
Circuit is indistinguishable from the case at bar. The 
facts were as follows: Mr. and Mrs. Teel registered at 
the defendant hotel late one afternoon. After retiring for 
the night, Mrs. Teel noticed that the shade of one of the 
windows was up. She got up out of bed, walked to the 
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window, pulled the cord attached to the shade. As she 
did so, the shade and roller tumbled down upon her and 
caused her to fall. Neither she nor Mr. Teel had previ¬ 
ously touched or attempted to manipulate the shade. The 
bellboy who had showed them to the room and the guests 
who had occupied the room on the previous day, testified 
that they had operated the shade and that it worked satis¬ 
factorily. The room had been regularly inspected by an 
employee of the hotel that afternoon at which time nothing 
was discovered to be out of order. 

Judgment upon a jury verdict was entered for the plain¬ 
tiffs and the hotel company appealed on the theory that 
res ipsa loquitur was not applicable. The Fifth Circuit 
Court of Appeals in affirming this case said: 

“It goes without saying that the falling of the win¬ 
dow shade was not an occurrence ordinarily happen¬ 
ing without negligence, and the proof affirmatively 
shows that the shade had not been touched by either 
of the appellees. Appellant wholly failed to show that 
the occurrence was provoked by an external cause for ! 
which it was not responsible, and the jury elected to 
impute to the appellant negligence as an inference 
of fact. Therefore, the only difficulty in this case lies 
in determining whether the window shade was in the 
control of the appellant so as to entitle the appellees 
to invoke the res ipsa loquitur doctrine. 

“In pursuance of the duty imposed upon it by law, 
appellant regularly caused an inspection to be made 
of its rooms to ascertain that they were reasonably 
safe for occupancy. Such an investigation was con¬ 
ducted by the innkeeper after the departure of the 
prior occupants of the room and before it was let to 
appellees. A second examination of the rooms was 
made by the bellboy who delivered the room to the 
appellees. At the time these investigations were made, 
the room was in the exclusive control of the appellant, 
and the dangerous condition that caused the injury 
necessarily must have existed at that time, since appei- 
lees did nothing to cause it and no opportunity was 
afforded to any one else. 

“It thus appears from the evidence, as found by the 
jury, that appellant controlled and was responsible 
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for the maintenance of the window shade; that no 
intervening agency had meddled with it; that the acci¬ 
dent was of such nature as would not ordinarily result 
without negligence; and that the damage was not 
shown to be occasioned by any cause for which appel¬ 
lant was not responsible. . 

‘‘The case was a proper one for application of the 
doctrine of res ipsa loquitur, and the inference to be 
drawn was exclusively within the province of the jury. 
This is the law of Georgia on this subject, which gov¬ 
erns this case. The judgments appealed from are 
affirmed.” 

It is respectfully urged upon the court that the Teel 
case, supra, can not be distinguished from the case at bar. 
The Teels had occupied their room for a number of hours 
before the accident took place just as had the plaintiff in 
the case at bar occupied his room for a number of hours 
before the chair collapsed. The first time Mrs. Teel at¬ 
tempted to pull the shade down the negligence of the de¬ 
fendant manifested itself. So too in the case at bar the 
first time the plaintiff attempted to use the chair which 
the hotel had furnished him the negligence of the defendant 
in this case manifested itself. It is ridiculous to argue 
that the applicability of res ipsa loquitur in the case at bar 
is negatived by a mere lapse of time between the moment 
of registration and the moment of the accident. The Fifth 
Circuit Court of Appeals gave no weight to this argument 
in the Teel case when it was shown that the plaintiff had 
not touched the defective instrumentality prior to the 
accident. The same showing was made in the case at bar. 

In the case of Nettles v. Emerick, 22 F. Supp. 441, the 
following facts were shown: The defendant operated a 
hotel known as the Penn Belle. Plaintiff registered at the 
hotel and was assigned to a room equipped with a wash- 
stand in the wall containing a self-closing faucet. The 
faucet operated on a spring requiring it to be held in order 
to permit the running of water. While the plaintiff was 
shaving, he attempted to operate the faucet with his left 
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hand. When he opened it 45 degrees the porcelain of 
the handle of the faucet broke, inflicting a deep laceration 
in his hand. The plaintiff showed these facts to the trial 
court. At the close of the plaintiff’s evidence, the court 
granted a nonsuit. Plaintiff thereafter asked for a new 
trial. In ordering a new trial, the court said: 

“ Secondly, under the facts and circumstances and 
pleadings of this case, a presumption of negligence 
arose which cast the burden on the defendant to show 
that he was not negligent in the maintenance of the 
faucet. 

* * An innkeeper has a duty to furnish a safe room to 
his guests and to provide furniture and fixtures therein 
which may be used by the guests in the ordinary way 
without danger to the guest, Lyttle v. Denny, 222 Pa. 
395, 71 A. 841, 20 L. R. A., N. S., 1027, 128 Am. St. 
Rep. 814,15 Ann. Cas. 924; Ritchey v. Cassone, 296 Pa. 
249, 145 A. 822, and the guest is entitled to rely on the 
performance of that duty, Kulka v. Nemirovsky, 314 
Pa. 134, 135, 170 A. 261. I 

“The facts in this case support an inference of 
negligence sufficient to justify the submission of the 
question to the jury whether the innkeeper exercised 
care in examining and maintaining the fixture in the 
hotel room assigned to the guests. This position is 
supported by the authorities. Manchester v. Barnett, 
27 Pa. Dist. & Co. R. 75; Wardman v. Hanlon, 52 App. 
D. C. 14, 280 F. 988, 26 A. L. R. 1249; Lyttle v. Derniy, 
222 Pa. 395, 71 A. 841, 20 L. R. A., N. S., 1027, 28 Ajn. 
St. Rep. 814, 15 Ann. Cas. 924; Tamres v. Reed, 109 
Pa. Super. 28, 165 A. 538; Durning v. Hyman, 286 Pa. 
376,133 A. 568, 53 A. L. R. 851; Tomko v. Feldman, 128 
Pa. Super. 429,194 A. 338; Keough v. Markus, 114 Pa. 
Super. 80, 173 A. 768; Alexander v. Nanticoke Light 
Co., 209 Pa. 571, 58 A. 1068, 67 L. R. A. 475; Seeher- 
man v. Wilkes-Barre Company, 255 Pa. 11, 99 A. 174; 
DelahurU v. United T. <& T. Co., 215 Pa. 241, 64 A. 515, 
114 Am. St. Rep. 958. 

“For the above reasons, this case should have been 
submitted to the jury. Therefore the nonsuit should 
be taken off and a new trial granted.” 


i 






8 


In the case of Wardman v. Hanlon, 52 App. D. C. 14, the 
plaintiff was injured by reason of superheated water and 
steam coming through the pipes in the bathroom of her 
room. Plaintiff recovered. 

The Court of Appeals in affirming the judgment of the 
lower court rules that this was a case for the invocation 
of the doctrine of res ipsa loquitur, stating that the facts 
of the case gave reasonable ground for inference that if 
due care had been employed, the thing that happened 
amiss would not have happened. The court states that 
these facts presented a typical situation for the applica¬ 
tion of res ipsa loquitur. 

In the case of Lyttle v. Denny, 222 Pa. 395, 71 A. 841, 
plaintiff was assigned a hotel room with a folding bed. 
Early the next morning after he had retired, as he was 
about to rise, the upright portion of the bed collapsed, 
injuring plaintiff. The trial court ordered a compulsory 
nonsuit at the close of plaintiff’s testimony. On appeal 
the judgment was reversed, the court saying: 

“This could not have occurred had the bed been 
in proper condition for use • * * The circumstances 
under which this accident occurred were certainly 
such as to call for full explanation by the defendant. 
The facts indicate a lack of reasonable care upon his 
part, and it is for him to show why he should be 
relieved from liability.” 

In the case of Burchmore v. Antlers Hotel Co., 54 Colo. 
314, 130 Pac. 846, the plaintiff was furnished a chair by 
the hotel management which collapsed when she sat down 
on it. The plaintiff was unable to produce evidence as 
to the cause of the collapse. An instruction was given 
the jury which stated the plaintiff was required to estab¬ 
lish by the evidence that the defendant knew of the defect 
in the chair. On appeal, this instruction was held to be 
reversible error. The Court said that the jury should 
have been allowed to consider whether the defect could 
have been discovered by the exercise of that reasonable 
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degree of care imposed by law upon innkeepers. In Topley 
v. Zeeman, 216 Cal. 182,13 P. (2d) 666, plaintiff introduced 
evidence that the legs on the bathtub in her hotel room 
had collapsed when she stepped into the tub, causing her 
fall. On appeal the judgment of the lower court directing 
a verdict for defendants was reversed, the Supreme Court 
holding that “the evidence was such as to require a sub¬ 
mission of the principal issue to the jury * * * In 
Rosenbaum v. Union R. Co., 169 N. Y. S. 456, plaintiff was 
injured when the seat in front of him on defendant’s car 
collapsed on his foot. On appeal the judgment of the 
trial court in directing a verdict for defendant was re¬ 
versed, the court saying: 

“When the thing causing the injury is shown to 
be under the control of a defendant, and the accident 
is such as, in the ordinary course of business, does not 
happen if reasonable care is used, it does, in the ab¬ 
sence of explanation by the defendant, afford suffi¬ 
cient evidence that the accident arose from want of 
care on its part.” 

In the following cases the doctrine of res ipsa loquitur 
was held applicable when a chair in a theater collapsed 
as a theater guest attempted to sit in it. Brady v. Avenue 
Theater Corp. (La. App.) 194 So. 721; ZappaXa v. Stanley 
Co. of America, 124 N. J. L. 569, 12 A. (2d) 691; Keenan v. 
E. M. Loew’s, Inc., 302 Mass. 309, 19 N. E. (2d) 37; Sasso 
x. Rcmdforce Amusement Corp., 243 App. Div. 552, 275 
N. Y. S. 891; Burning x. Hyman, 95 Pa. Sup. Ct. 150. In 
Herries v. Bond Stores, Inc., 231 Mo. App. 1053, 84 S. W. 
(2d) 153, the same doctrine was held applicable in an 
action brought by the customer of a store for injuries sus¬ 
tained when a chair in defendant’s salesroom collapsed as 
plaintiff attempted to sit in it. 

In the following cases the doctrine was held applicable 
when an exhibition guest was injured by a collapsing seat. 
BUlroy y s Comedians v. Sweeney, 238 Ky. 277, 37 S. W. 
(2d) 40; Adams v. Schneider, 71 Ind. App. 249, 124 N. E. 
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718; Carlin v. Smith } 148 Md. 524, 130 Atl. 340, 44 A. L. R. 
193; A. G. Barnes Show Co. v. Eichelbarger, et al., 269 
Fed. 132; Texas State Fair v. Brittain, 118 Fed. 713; 
Welsh v. Jefferson County Agri. Soc., 121 Neb. 166, 236 
N. W. 331. 

In the following cases the doctrine of res ipsa loquitur 
was held applicable when a hotel guest suffered injury 
from his attempted use of the furnishings of a hotel room 
assigned him by defendant. Walker v. Toledo Hotel Co., 
59 Ohio App. 229, 17 N. E. (2d) 422; Parsons v. Dwight 
State Co., 301 Mass. 324, 17 N. E. (2d) 197, 118 A. L. R. 
1099; Reid v. Ehr, 43 N. D. 109, 174 N. W. 71; Patrick v. 
Springs, 154 N. C. 270, 70 S. E. 395; Kramer Service v. 
Wilkins, 184 Miss. 483, 186 So. 625. 

Certainly, the overwhelming majority of cases in this 
country hold that the doctrine of res ipsa loquitur applies 
to a factual situation such as the one at bar. 

The defendant admits in its brief that liability would 
attach if the accident had occurred immediately after the 
plaintiff took possession of the room. But because the 
plaintiff occupied the room for 24 hours before the acci¬ 
dent occurred, the defendant contends that the control of 
the furnishings in the room was with the plaintiff and 
not the defendant. 

This seems to be a very superficial distinction. Any 
control that the plaintiff had over the chair during that 
24-hour period was purely fictional. The chair was merely 
within the physical enclosure of the room occupied by the 
plaintiff on Saturday. It was put to no use by him or his 
wife until the time of the accident on Sunday morning. 
No visitors had been in the room. Since the chair had not 
been used by the plaintiff, the dangerous condition that 
caused his injury must have existed prior to his occupancy 
at which time it was within the exclusive control of the 
defendant. 

However, it should be noted at this point that the old 
criterion of “exclusiveness” of control about which the 



11 


I 




defendant makes so much in his brief, has been abolished 
by a recent case in the Supreme Court of the United 
States. Jesionowski v. Boston & Maine R. R., 329 U. S. 
452. This case involved a wrongful death under the Fed¬ 
eral Employees Liability Act. The decedent was a rail¬ 
road brakeman. On the occasion of the accident it was 
his duty to throw a switch so as to allow some freight j 
cars to pass onto a siding. The decedent was riding on 
top of the first car. He threw the switch and gave the 
signal for the train to back. The rear wheels of the first j 
backing car passed onto the siding but the front wheels 
failed to do so. They continued in the direction of the 
main track. The backward movement of the train caused 
a derailment and the car toppled over and crushed the 
decedent. 

The plaintiff in that case relied on the doctrine of res 
ipsa loquitur. Both the trial court and the Circuit Court 
of Appeals held that since the plaintiff had some control j 
over the switch the doctrine did not apply. The Supreme 
Court of the United States said, in commenting upon the 
Circuit Court’s reasoning, at page 456: 1 

“The Court’s reasoning was this: Petitioner was' 
not entitled to have her case submitted to the jury 
except under the rule of res ipsa loquitur. That rule! 
has rigidly defined prerequisites, one of which is 
that, to apply it, the defendant must have exclusive 
control of all the things used in an operation which 
might probably have caused injury. Here the rail¬ 
road did not have exclusive control of all probable 
causative factors, since deceased had some immediate 
control over switching and signaling. 1 Exclusive con¬ 
trol’ of all probable causative factors, the court rea¬ 
soned, means that res ipsa loquitur cannot be applied 
even though those non-exclusively controlled factors 
are clearly shown to have had no casual connection 
with the accident. 

“We cannot agree. Res ipsa loquitur, thus applied, 
would bar juries from drawing an inference of negli¬ 
gence on account of unusual accidents in all opera¬ 
tions where the injured person had hims elf partici- 
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pated in the operations, even though it was proved 
that his operations of the things under his control did 
not cause the accident. This viewpoint unduly re¬ 
stricts the power of juries to decide questions of fact, 
and in this case the jury’s right to draw inferences 
from evidence and the sufficiency of that evidence to 
support a verdict are federal questions. A concep- 
tualistic interpretation of res ipsa loquitur has never 
been used by this Court to reduce the jury’s power to 
draw inferences from facts. Such an interpretation 
unduly narrows the doctrine as this Court has ap¬ 
plied it.” 

The rule thus laid down is a logical advance in the doc¬ 
trine of res ipsa loquitur. If the plaintiff negatives the 
positive causes of the accident within his own control, there 
remains only those causes which are solely within the 
control of the defendant. And if from these a jury could 
reasonably infer negligence, the case is entitled to go to 
the jury. 

Res ipsa loquitur can now be applied to those cases where 
control is shared jointly by both plaintiff and defendant. 
Furthermore, just as it is a function of the jury to decide 
in a res ipsa loquitur case whether the defendant has suffi¬ 
ciently rebutted the inference of negligence, so it is the 
province of the jury to decide whether the causative fac¬ 
tors in the control of the plaintiff were excluded as proxi¬ 
mate causes of the accident. 

The plaintiff in the case at bar proved that he had not 
subjected the chair to any use prior to the morning of the 
accident (App., p. 12). The plaintiff thereby excluded his 
own negligence as a possible cause of the injury. Thus 
the causative factors in the control of the defendant alone 
remained to explain the accident and from these a jury 
could reasonably infer negligence. 

The doctrine laid down in the Jesionowski case, supra, 
was repeated by the Supreme Court of the United States 
in the case of Johnson v. JJ. S., No. 138, decided February 
9, 1948. 
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Defendant in its brief raises the point that plaintiff for¬ 
feited any right which he had to the doctrine of res ipsa 
loquitur by attempting to prove specific acts of negligence 
on the part of the defendant. Nowhere in the record is | 
there any allegation or proof tending to charge the de¬ 
fendant with a specific act of negligence. The evidence 
referred to by the plaintiff served merely to describe fully 
and in detail the particular chair in question. 

It is significant to note that at no time did the plaintiff 
urge upon the trial court this point. 

It is also significant to note that the cases relied upon 
by the defendant to support his legal position are all cases! 
which were decided prior to the adoption of the Federal 
Rules of Civil Procedure. Rule 8(e)(2) provides: 

i 

“A party may set forth two or more statements of a 
claim or defense alternately or hypothetically, either 
in one count or defense or in separate counts or de¬ 
fenses. * * * A party may also state as many separate 
claims or defenses as he has regardless of consistency 
and whether based on legal or on equitable grounds or 
on both.” 

I 

Clearly, the above-quoted rule renders the theory of law 
advanced by the defendant here outmoded even if it had 
applicability. Furthermore, this court in the case of 
Washington Loan & Trust Co. v. Hickey, 137 F. (2d) 677, 
78 App. D. C. 59, impliedly relegates to oblivion the rule 
urged by defendant when it says in discussing res ipsa 
loquitur : 

* 4 Appellant urges that the case is not within the 
principle of res ipsa loquitur. This question is more 
interesting than important. ‘The phrase is nothing 
but a picturesque way of describing a balance of pro¬ 
bability on a question of fact on which little evidence 
either way has been presented. ’ The principle behind 
the phrase is one of inclusion, not exclusion. A plain¬ 
tiff whose case comes within the principle is entitled 
to go to the jury, but no plaintiff who makes a prob¬ 
able case is disentitled to go to the jury by the fact 
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th&t his case does not come within it or goes beyond 
it.” 

In the light of the myriad cases supporting the position 
urged upon this court by the plaintiff and the more recent 
expressions of the Supreme Court of the United States, 
there can be no doubt that the trial court ruled correctly 
in overruling defendant’s motion for a directed verdict 
and allowing the jury to pass on the question of defendant’s 
negligence. 

2. Plaintiff’s Exhibit 3-C, Dr. Paul Crehan’s bill, was 
clearly admissible. 

The bill of Dr. Paul Crehan to which the defendant ob¬ 
jected showed on its face that it was for medical services 
rendered to the plaintiff from May 15, 1946 to January, 
1948. Plaintiff himself testified fully and completely 
concerning the services rendered to him by Dr. Crehan. 
He estimated his visits to Dr. Crehan from the date of the 
accident to the time of trial as being from three to five 
a month (App., p. 19). Dr. Crehan’s own testimony was 
before the court He estimated the plaintiff’s visits to 
his office from February, 1946 to September, 1946 as being 
on the average of four a month, and from September, 
1946 until the time at which his testimony was given as 
on the average of two a month (App., pp. 63, 67). It is 
inconceivable to comprehend on what basis defendant can 
predicate objection to the size of this bill when it covered 
nineteen and one-half months of professional services for 
injuries of the magnitude sustained by the plaintiff. Fur¬ 
thermore, the very question raised by the defendant on 
this appeal was decided by this court in the case of Nunan 
v. Timberldke, 85 F. (2d) 407, 66 App. D. C. 150. Passing 
upon this precise question the court at that time said: 

“The appellee offered in evidence the bills of two 
doctors for professional services, the bill of a third 
doctor for x-ray pictures, a hospital bill, and a bill for 
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nursing service. Some of the bills had been paid, 
some had not. The appellee testified as to the extent 
and general nature of the services rendered; and one 
of the doctors testified in some detail as to the nature 
of her injuries and as to the nature and extent of his 
professional services. That doctor also testified that 
the bill for his services was reasonable. There was, 
however, no testimony as to the reasonableness of the 
other bills. Counsel for the appellant objected to 
admission in evidence of the latter without testimony 
as to the reasonable value of the services, and moved 
to strike the bills on the same ground. The bills were 
received in evidence and the motion to strike was 
overruled. The theory of the objections and the mo¬ 
tion apparently was that the appellee’s case for dam¬ 
ages on account of expense of professional, hospital 
and nursing care was incomplete without evidence of 
the reasonable value of the services in question. This 
point is de novo in this jurisdiction, and there is a 
division of authority elsewhere. We think the better 
view is that in a suit in tort for personal injury the 
plaintiff makes a prima facie case by proving the 
professional services rendered and the amount of the 
bill paid or incurred. Western Gas Const. Co. v. Dan¬ 
ner (C. C. A.), 97 F. 882; Carangelo v. Nutmeg Farm, 
Inc., 115 Conn. 457, 162 A. 4, 82 A. L. R. 1320; Sum¬ 
mers v. Tarney, 123 Ind. 560, 24 N. E. 678. Annota¬ 
tions on this subject are to be found in 19 L. R. A. 
(N. S.) 920, and 82 A. L. R. 1325.” 

_ i 

3. The instruction of the trial court with respect to the 
right of the plaintiff to recover for his loss of earnings 
was clearly correct and in accordance with the law of the 
overwhelming majority of jurisdictions in this country. 

In his charge to the jury, the trial judge said (App., pp. 
86, 87): 

“You will also consider the reasonable value of the 
time lost by the plaintiff since his injuries, and in that 
connection you are instructed that if a man is em¬ 
ployed by B, and is out of work as the result of in¬ 
jury, and B pays him, the payment by B is a gratuity, 
and the individual in question in a suit can recover the 
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amount B is paying him, because he is paying it to 
him as a gratuity. In other words that is no bar to 
recovery of the amount of money * * V’ 

The trial judge in the above-quoted charge to the jury 
stated the law very succinctly and clearly. This is the 
rule that is followed by the overwhelming majority of 
jurisdictions in this country. The theory behind this rule 
is a very reasonable and logical one, namely, that-the 
tortfeasor should not derive any benefit from a gratuity 
' that the plaintiff receives^ it is almost a proposition 1 ^ 
ffSFnbook laft"- 4hat cuoh a g r a tnifyls~ndt a bar to recov¬ 
ery. Otherwise injured persons who received accident 
insurance would be unable for. that reason to recover for 
their expenses from the party who did injury to them 
through negligence. In the economy of space, the myriad 
cases that support this proposition are not cited. The 
court’s attention is directed to the three rather complete 
annotations in American Law Reports which cover this 
question and where scores of cases are cited to support the 
view urged by the plaintiff in the case at bar. 18 A. L. R. 
p. 678; 22 A. L. R. p. 1558; 95 A. L. R. p. 575. 

A few of the cases which hold that a wrongdoer cannot 
seek to mitigate his damages because some third party has 
compensated the injured plaintiff either by way of a gratu¬ 
ity or pursuant to contract obligation are: Overland Con¬ 
struction Co. v. Sydnor, 70 F. (2d) 338; McCarthy v. Pal¬ 
mer, 29 F. Supp. 585; Anheuser-Busch, Inc. v. Starley, 
(CaL 1947) 170 P. (2d) 448; Shea v. Rettie, 287 Mass. 454, 
192 N. E. 44, 95 A. L. R. 571; Campbell v. Sutliff, 193 Wis. 
370, 214 N. W. 374, 53 A. L. R. 771; Rush v. Jefferies, 110 
N. J. L. 307, 164 A. 313 and Perraux v. Murray Brooks 
Hardware Co., 9 La. App., 189, 119 So. 453. 

Defendant in its brief has seized upon remote, isolated 
instances to support the minority view that it seeks to get 
this court to adopt. 




CONCLUSION. 

For the reasons heretofore stated, the judgment below 
should be affirmed. 

Respectfully submitted, 

Howard Boyd, 

Edward Bennett Williams, 
Attorneys for Appellee , 

810 Colorado Building, 
Washington 5, D. C. 






